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PREFACE 


TO THE FIRST EDITION. 


Treg many modern determinations upon the Law 
of Bills and Notes, and the importance of an inti- 
mate acquaintance with the principles of thoſe de- 
terminations, is a ſufficient apology for an attempt 
to collett and methodize them. In the following 
attempt, what are commonly ftiled Bills of Exchange, 
Caſh Bills, and Promiſſory Notes, are conſidered 
together; for a Caſh Bill is as much a Bill of Ex- 
change as any Inland Bill, and a Note after a trans- 
fer is in legal operation a complete Bill, and muſt 
therefore have, when firſt made, the ſame eſſential | 


qualities with Bills. 
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PREFACE 


TO THE SECOND EDITION. 


"THE former Edition of this work was a Collec- 


tion of Principles only, and did not ſtate the Caſes 
from which thoſe Principles were deduced. That 
ſtatement is now added, and extracts are ſupplied 


from ſuch Acts of Parliament as apply immediately 


to the ſubject. This is done in the notes, and the 


text continues as before, except that in ſome in- 


| ſtances principles which had no authorities to ſupport 


them are expunged, and others which have ſince 
been eſtabliſhed, are introduced. 
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ERRATA. 


4 


In p. 54- the Sentences begining © This Waiver” and“ The Obligation“ 
ſhould be tranſpoſed. 

P. 61. in the Note, l. 1g. for “ paying” read © buying” 

P. 72. in the firſt line of the laſt Note, for “ Gall v. Walſh,” read 
* Gale v. Walſh.” 


P. 78. in the 11th line of the firſt Note for “ an acceptance“ read 
%a preſentment.” 
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BILLS OF EXCHANGE 


AND 


PROMISSORY NOTES. 


ge 
7 CAP. I. 
x} What a Bill and Note is, their Form, and Obligation. 


A Bill of Exchange may be defined to be a 
30 written order or requeſt, and a Promiſſory Note 
a written promiſe, for the payment of money 
abſolutely and at all events, the one owing it's 


42 exiſtence and privileges to the law and cuſtom 
of Merchants, the other to the gd and 4th Anne, 
c. 9. (a). | | 
The 
84 


fa) Before the Statyte of Queen Anne many attempts were made to put 
Promiſſory Notes on the footing of Bills of Exchange, but without ſucceſs, 
vide Pearſon v. Garrett, 4 Mod. 242- Clerke v. Martin, Lord Raym. 757, 
57 Salk. 129. Burton v. Souter, Lord Raym. 774 and Williams v. Cutting, 
Lord Raym. B25. Salk. 24. 7 Mod. 154. 31 Mod. 24. and ſee 4 Term Rep. 
251, 152. | 
* By the gd and 4th Anne, c. 9. . 1. Whereas it hath been held, that 
© Notes in writing, ſigned by the party who makes the ſame, whereby 
« ſuch party Fomiſes to pay unto any other perſon, or his order, any ſum 
114 © of money therein mentioned, aro not aflignable or indorſable over, 
* within the cuſtom of Merchants, to any other perſon ; and that ſuch perſon 
to whom the ſum of money mentioned in ſuch Note is payable, cannot mains 
© tain an action by the cuſtom of Merchants againſt the perſon who firſt 
© made and ſigned the ſame; and that any perſon to whom ſuch Note ſhould ; 
* be aſligned, indorſed, or made payable, could not within the ſaid cuſtom : 
'* of Merchants, maintain any action upon ſuch Note againſt the perſon 
* who firſt drew and ſigned the fame ;* Therefore, to the intent to encourage 
trade and commerce, which will be much advanced, if ſuch Notes ſhald- 
have the ſame effect as inland Bills of Exchange, and 'ſhall be negotiated in 
like manner; Be it enacted, that all Notes in writing, that after the 1ſt day 
of May, in the year of our Lord 270g, ſhall be made and ſigned by any per- 


= ſon 
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(2) 


The perſon who makes a Bill is called the 
Drawer, the perſon to whom it is addreſſed the 
Drawee, and the perſon in whole favour it is made 


the Payee. 
If the Drawee accepts the Bill, he is called the 


Acceptor. 

The perſon who makes a Note is called the Maker, 
and the perſon to whom it is payable the Payee. 

When a Bill or Note is indorſed, the perſon 

indorſing it, is called the Indorſer, the perſon to 
whom it is indorſed the Indorſee. 

A Note while in the hands of the Payee, has this 
reſemblance to a Bill, that it is for the payment of 


fon or perſons, Body Politic or Corporate, or by the Servant or Ant of 
any Corporation, Banker, Goldſmith, Merchant, or Trader, who is uſually 
intruſted by him, her, or them, to ſign ſuch Promi ſſory Notes for him, her, 
or them, whereby ſuch perſon or perſons, body Politic and Corporate, his, 
her, or their Servant or Agent as aforeſaid, doth or ſhall promiſe to pay to any - 
other perſon or perſons, body Politic and Corporate, his, her, or their Order 
or unto Bearer, any ſum of money mentioned in ſuch Note, ſhall be taken 
and conſtrued to be, by virtue thereof, due and payable to any ſuch perſon 
or perſons, body Politic and Corporate, to whom the ſame is made payable, 
and alſo every ſuch Note payable to any perſon or perſons, body Politic and 
Corporate, his, her, or their order, ſhall be aſſignable or indorſable over, 
in the ſame manner as inland Bills of Exchange are or may be, according to 
the cuſtom of Merchants; and that the perſon and perſons, body Politic and 
Corporate, to whom ſuch ſum of money is or ſhall be by ſuch Note made 
payable, ſhall and may maintain an aftion for the ſame, in ſuch manner as he, 
ſhe, or they might do, upon any inland Bill of Exchange, made or drawa 
according to the cuſtom of Merchants, againſt the perſon or perſons, body 
Politic and Corporate, who, or whoſe Servant or Agent as aforeſaid, ſigned 
the ſame; and that any perſon or perſons, body Politic and Corporate, to whom 
ſuch Note, that is payable to any perfon or perſons, body Politic and Corpo- 
rate, his, her, or their order, is indorſed or aſſigned, or the Money therein 
mentioned ordered to be paid by Indorſement thereon, ſhall and may main» 
tain his, her, or their Action for ſuch ſum of Money, either againſt the perſon. 
or perſons, body Politic and Corporate, who, or whoſe Servant or Agent as 
aforeſaid, ſigned ſuch Note, or againſt any of the perſons who indorſed the 
lame, in like manner as in caſes of Inland Bills of Exchange. 
/ money 


1 


iv 


(3) 

money abſolutely and at all events, and when trans- 
ferred it is exaQly ſimilar to a Bill of Exchange (a). 

No particular (5) words are neceſſary to make a 
Bill or Note; any order or promiſe which from the 
time of making it cannot be compliedwith or performed 
without the payment of money, is a Bill or Note. 

Thus an order or promiſe to (c) deliver, or that I. 
S. (d) ſhall receive Money, or to be (e) accountable 


(a) In Heylin v. Adamſon, Burr. 66g, The queſtion was, Whether the 
Indorſee of a Bill was bound to make a demand upon the Drawer as the In- 
dorſce of a Note muſt upon the Maker, and per Lord Mansfield © while a Note 
« continues in its original ſhape of a promiſe from one man to another it bears 
&© no fimilitude to a Bill: but when it is indorſed, the reſemblance begins; 
«© for then it is an order by the Indorſer upon the maker to pay the Indorſee, 
© which is the very definition of a Bill: the Indorſer is the Drawer, the 
Maker of the Note the Acceptor; and the Indorſee, the perſon to whom it 
* js made payable, and all the authorities, and particularly Lord Hardwicke 
* in;acaſe of Hamerton v. Mackarell, M. 10 G. II. put promiſſory Notes on 
„ the ſame footing with Bills of Exchange.” And in Brown v. Harraden, 
4Term Rep. 148. where the Court decided that three days grace ſhould be al- 
lowed on Promiſſory Notes, Lord Kenyon obſerved, That the effe& of the 
$tatute was, that Notes were wholly to aſſume the ſhape of Bills, and Buller 
J. added, that the caſes cited in the argument ſhewed clearly, that the Courts 
of Weſtminſter had thought the analogy between Bills and Notes ſo ſtrong, 
that the rules eſtabliſhed with reſpect to the one ought alſo to prevail as to 
the other, that the language of the preamble of the Act was expreſs, that it 
was the object of the Legiſlature to put Notes exactly on the ſame footing with 
Bills, and that the enacting part purſued that intention. The ſame doctrine 
is to be found in Carlos v. Fancourt, 5 Term Rep. 482, Edie v. Eaſt India 
Company, Burr. 1224. 

( D. Lord Raym, 1397. Str. 629. 8 Mod. 364. 

Chadwick v. Allen, Str. 706. A Note was in theſe words, „“I do acknow- 
& ledge that Sir Andrew Chadwick has delivered me all the bonds and notes 
„ for which £400. were paid him on account of Col. Synge, and that Sir 
% Andrew delivered me Major Graham's receipt and bill on me for £10, 
* which £10. and £15. 5s. balance due to Sir Andrew I am ftill indebted, 
* and do promiſe to pay,“ and upon demurrer to the declaration, the court 
held it a note within the ſtatute. 

(e) D. acc. Lord Raym. 1397. 

(4) D. 8 Mod. 364. 

(e) Morris v. Lea, Lord Raym, 1396. Str. 629. 8 Mod. 362. Plaintiff ſued as 
Indorſee upon a Note by which the Defendant promiſed to be accountable to 

B 2 A. or 
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(4) 
or (a) reſponſible for it to him or order, is a good 
Bill or Note. 


A Nate was (6) in theſe words, * borrowed of I. S. 
so. which I promiſe not to pay: and per Lord Mac- 
clesfield, the word not ſhall be rejeQed, for a man 
ſhall never ſay I am a cheat and have defrauded. 

Bills and Notes muſt be for the payment of money 
only : an orderor promiſe to pay money and do 22 
other act is not a Bill or (c) Note. 

And they muſt be for the payment of money in 
ſpecie: an order or (d) promiſe to pay money in good 
Eaſt India Bonds, is not a Bill or Note. 

On negotiable Bills or Notes made in England, 
it was till very lately neceſſary, that the money pay- 
able ſhould amount at leaſt to (e) twenty ſhillings, and 

— unleſs 


A. or order for £100 value received: aud after verdict for the Plaintiff it was 
inſiſted in arreſt of Judgement, that this was not a negotiable Note: fed per 
eur, no preciſe words are neceſſary to be uſed in a Bill or Note: Deliver ſuch 
a ſum makes a good bill; by receiving the value the Defendant becomes a 
Debtar, and when he promiſes to be accountable for it to A. it is the ſame as 
a promiſe to pay to A. and it is the ſtrenger, becauſe it is to be accountable to 
A. or order, and it would be an odd conſtruction to expound the word ac- 
countable, to give an account, when there may be ſeveral Indorſees. Judg- 
ment for Plaintiff, 

(a) D. 8 Mod. 364. 

% Cited per Lord Mansfield in Ruſſell v. Langſtaffe, B. R. M. 21 6. III. 
and in Peach v. Kay, ſittings after Tr. 1781, and per Lord Hard wicke, 2 Atk. 32. 

(c) Martin v. Chauntry, Str. 1271. on error from the Court of Common 
Pleas, the Court of King's Bench held that a Note to deliver up horſes and a 


wharf, and pay money at a particular day, was not a Note within the Statute, 


and reverſed the Judgement which had conſidered it as ſuch, 

(d) Anon. Buller's Ni. Pr. 272. a written promiſe to pay £300 to B. or 
order in three good Eaſt India Bonds, was held not to be a Note within the 
Statute, 
le) By 15 G. III. c. 51, 41: (intitled “ An Act to reſtrain, the negotiation 
of Promiſſory Notes and inland Bills of Exchange under a limited ſum, 
* ithin that part of Great Britain called England,“ and made perpetual by 

27 G. 
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65) 


unlels under certain regulations to (a) five pounds, 


otherwiſe they were void, and the perſon iſſuing or 
negotiating them liable to,a penalty not exceeding 
twenty pounds, nor leſs than hve, 

| Theſe 


27 G.II.c.16.—t Whereas various Notes, Bills of Exchange and Draughts Tor 
Money for very ſinall ſums, have for ſome time paſt been circulated ornegotiated 
in lieu of caſh within that part of Great Britain called England, to the great 
* prejudice of trade and public credit; and many of ſuch Bills and Draughta 
being payable under certain terms aud reſtriftions, which the poorer ſort of 
manufacturers, artificers, labourers, and others, cannot comply with other- 
s wiſe than by being ſubject to great extortion and abuſe,” Be it therefore en- 
acted, that all Promiſſory or other Notes, Bills of Exchange, or Draughts, or 
undertakings in writing, being negotiable or transferable, for the payment of 
any ſum or ſums of Money leſs than the ſum of twenty ſhillings in the whole, 
which ſhall be made or iſſued at any time from and after the 24th day of 
June 177g, ſhall be, and the ſame are hereby declared to be, abſolutely void, 
and of no effect. 

(a) By 17 G. III. c. go. F. 1, made perpetual by 27 G. III. c. 16. * Whereas 
the ſaid Act (meaning 15 G. III. c. 51.) hath been attended with very ſalutary 
effects, and incaſe the proviſions therein contained were extended to a further 
ſum (but yet without prejudice tothe convenience arifing to the public from 
« the negotiation of Promiſſory Notes and inland Bills of Exchange for the re- 
mittance of Money in diſcharge of any balance of Account or other Debt), 
the good purpoſes of the ſaid Act would be further advanced.“ Be it there- 
fore enacted, that all Promiſſory or other Notes, Bills of Exchange or Draughts, 
or undertakings in writing, being negotiable or transferable, for the payment 
of twenty ſhillings, or any ſum of money above that ſum and leſs than five 
pounds, or on which twenty ſhillings or above that ſum, and leſs than five 
pounds ſhall remain undiſcharged, and which ſhall be iſſued, within that part 
of Great Britain called England, at any time after the 1ſt day of January, 1778, 
ſhall ſpecify the names and places of abode of the perſons reſpectively to 
whom, er to whoſe order, the ſame ſhall be made payable, and ſhall bear date 
before or atthe time of drawing or iſſuing thereof, and not on any day ſubſe- 
quent thereto, and ſhall be made payable within the ſpace of twenty-one days 
next after the day of the date thereof; and ſhall not be transferable or nego- 
tiable after the time thereby limited for payment thereof; and that every 
indorſement to be made thereon ſhall be made before the expiration of that 
time, and bear date at, or not before the time of making thereof; and ſhall ſpe- 
cify the name and place of abode of the perſon or perſons to whom, or to whote 
order the money contained in every ſuch Note, Bill, Draught, or Undertaking, 
is ta be paid ; and that the ſigning of every ſuch Note, Bill, Draught, or N 2 


P 
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(6) 


Theſe regulations were, that they ſpecified the name 
and place of abode of the perſon to whom or 10 
whole order they were made payable, that they ſhould 
be atteſted by one ſubſcribing witneſs,that they ſhould 
bear date at or before the time when they were iflued, 
and be made payable within 21 days after the date. 


taking, and alſo of every ſuch Indorſement, ſhall be atteſted by one ſubſcrib- 
ing witneſsat the leaſt; and which ſaid Notes, Bills of Exchange, or Draughts, 
or Undertakings in writing, may be made or drawn in words to the purport 
or effect as ſet out inthe Schedule hereunto annexed, No, 1 and 2. And that alt 
Promiffory or other Notes, Bills of Exchange, or Dranghts, or Undertakings in 
writing beingnegotiableor transferable, forthe payment of twenty ſhillings, or 
any fam of money above that ſum or leſs than five pounds; or in which 
rwenty ſhillings, or above that ſum, and leſs than five pounds ſhallremain un- 
diſcharged, and which ſhall be iſſued within that part of Great Britain called 
England, at any time after the faid iſt day of January 1498, inany other mantier 
than asaforefaid; and alfoevery Inderſement on any ſuch Note, Bill, Draught, 
or Undertaking, to be negotiated under this Act other than as aforeſaid, nol 
and the ſame are fr avian declared to be, abſolutely void. 


SCHEDULE, 
No. 1. 


(Place) (Day) (Month) (Year), 
& eee days after date, I promiſe to pay to A. B. of (place) or his 


I 


1 


order, the Sum of ſor value received by 


« Witneſs, E. F. C. D. 5 
| And the Inder ſe ment, toties quoties, kJ 10 
(Day) (Month) (eas) 
© Pay the Contents to Gi H. of (place) or his order | 
« Witneſs I. K. | A. B. 


No. 2. 


(Place) (Day) (Month) * Year) 
0 e days after date, pay to A. B. of (place) or his order, the Sun 
© of value received as adviſed by 
To E. F. of (place) C. D. 
* Witneſs G. H. 
4⁴ the Indor ſement, toties guoties. | 
(Day) (Month) (Year) 
« Pay the Contents to J. H. of (place) or his Order | 
+ Witneſs L. . © ON VI "OTTER 


But 


un 


the 1ſt of May 1797. 


(7) 


But now all Notes payable to Bearer, which have 
been iſſued by the Governor and Company of the 
Bank of England, ſince the ſecond day of March 
1797, or which hereafter ſhall be iſſued by them, 
are (a) made good and valid in law, notwithſtanding 
their being made and iſſued for the payment of leſs 
than £5. and the acts of the 15th and 17th Geo. III. 
fo far as they relate either to the making void of 
promiſſory notes, or draughts or undertakings in 
writing payable on demand to the bearer thereof, for 
any ſum of money leſs than Z 5. in the whole, or to 
the reſtraining the publiſhing or uttering and ne- 
gotiating of any ſuch notes, draughts or undertakings, 
are (b) ſuſpended from the 2d of March 1797, to 


A Bill 


© (a) By 37 Geo. III. c. 28. It is enacted, „ That all Promi ſſory Notes, 
and other notes for payment of money, which ſince the ſecond day of March 
one thouſand ſeven hundred and ninety-ſeven, have been, or which hereafter 
ſhall be iſſued by the Governor and Company of the Bank of England, 
payable to bearer, notwithſtanding the ſame ſhall have been, or ſhall be, 
made and i ſſued for the payment of any ſum of money under the ſum of 
five pounds, ſhall be good and valid in the law, to all intents and purpoſes, 
in like manner as if the ſame had been made and iſſued for the ſum of five 
pounds, or upwards ; and no perſon concerned, or who has acted in, or 
who ſhall or may be concerned or act in, the making, uttering, publiſhing, 
or negociating, ſuch notes, ſhall be ſubje or liable to any penalty or for- 
feiture whatſoever in reſpect thereof. 

(6) By 37 Geo. III. c. 32. Whereas it is expedient that the ſaid acts 
(15th' and 19th Geo. III.) ſhould be ſuſpended for a certain time, ſo far 
as the ſame may relate to any notes, draughts, or undertakings, made pay- 
able on demand; be it therefore enacted, that the ſaid acts, ſo far as the 
ſame relate to the making void of promiſſory notes, or draughts, or under- 
takings in writing, payable on demand to the bearer thereof, for any ſum of 


money leſs than the ſum of five pounds in the whole; and alfo to reſtràin 


the publiſhing or uttering and negociating of any fuch notes, draughts, or 
r as aforeſaid, ſhall, from and after the fecond day of March one 
thoyſand 


Lk oe i os. — —_ kd * 


(8) 
A Bill or Note muſt purport that the money men- 
tioned in it ſhall be payable abſolutely and at all 
events: if it purports to make the payment depend 
on any uncertainty or contingency, the inſtrument 
is not a Bill or Note. 

Thus an order or promiſe to pay money provided 
(a) the terms. mentioned in certain letters ſhall be 
complied with, provided (6) I. S. ſhall not be ſur- 
rendered to priſon within a limited time, provided 


(e) I. S. ſhall not pay the Money by a particular day, 
provided (d) I. S. ſhall leave me ſufficient, or I {hall 


thouſand ſeven hundred and ninety-ſeven, be, and the ſame are hereby 
declared to be, to all intents and purpoſes, ſuſpended: until the firſt day of 
May next. | 

(a) Kingſton v. Long, B. R. M. 23 G. 117. The Plaintiff brought an 
action as Indorſee againſt the Defendant as acceptor upon an order im- 
porting to be payable provided the terms mentioned in certain letters written by 
#he Drawer were complied with, and the court held clearly that the Plaintiff 
could not recover, though the acceptance admitted a compliance with the 
ternis, for the order was no bill, until after ſuch compliance, and if it were 
not a bill when drawn, it could not afterwards become one. 

(6) Smith v. Boheme, 3 Lord Raym. 67. cit. Lord Raym. 1362. 1996. 
Action by the Plaintiff as Payce of a note againſt the makers upon a promiſe 
to pay the Plaintiff or order on demand 711. 128. 10d. or ſurrender the body 
of Samuel Boheme to an action brought againſt him by Smith; Verdict for 
the Plaintiff and judgment ; and on error brought in the King's Bench, the 
court held that this was not a Note within the Statute, becauſe the money was 

not abſolutely payable, but depended upon the contingeacy whether the 
| Defendants ſhould ſurrender Samuel Boheme to priſon ; and the judgment 
was reverſed gth of June, 1724. 

(e) Appleby v. Biddulph. cit. 8 Mod. g63. 4 Vin. 240—pl. 16. An 
action was brought on this Note, I promiſe to pay to T. M. gol. if my 
Brother doth not pay it within ſix weeks; and after verdict for the Plaintiff 


contingency, 

(d) Roberts v. Peake, Burr. 323. The Plaintiff as 8 of a Note 
ſued one of the Makers; the inſtrument was in theſe words. We 
« promiſe to pay A. B. 116l. 148, value received on the death of George 


oth 


ma 
ting 
Ord 


{ub 


held 
cond 
enter 

(a) 
man 


not te 
Mod. 
upon 
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Cour 


Drau. 
decla 


Defer 

4) 
Was 11 
Da wil 


2 for 5 
2 Breck 
the Court arreſted the judgment, becauſe the maker was only to pay it ona Þ an at 


Not x 


that t 
obje& 


event 
« Henſhaw, provided he leaves either of us ſufficient to pay the ſaid ſum, or 


if we ſhall be otherwiſe able to pay it; and upon a caſe reſerved, the court | 


mone 


the fa 


, held 2. 


(9) 


otherwiſe be able to pay it, or when I. S. (a) ſhall 
marry, is no Bill or Note on account of the con- 
tingency to which the payment is ſubjected. An 
order or promiſe to pay out of my (b) growing 
ſubſiſtence, or (c) fifth payment, when due, (d) or 


out 


held it was nova negotiable Note, becauſe it was payable eventually and 
conditionally only, and not abſolutely and at all events, and a nonſuit was 
entered, 

(a) Beardſley v. Baldwin, Str. 1151. A Note to pay money within ſo 
many days after the Defendant ſhould marry, was (on conſideration) held 
not to be a negotiable note; and in Pearſon v. Garrett. Comb. 227. aud 4 
Mod. 242. (which was before the Statute ;) an action having been brought 
upon a Note by which the Defendant promiſed to pay the Plaintiff ſixty 
guineas if he (the Plaintiff ) ſhould be married within two months, the 
Court inclined againſt the Note, becauſe it was to pay money on a mere 
contingency, and judgment was given on demurrer for the Defendant, 

() Jocelin v. Laſerre, Fort. 281. 10 Mod. 294. 316. Evans drew 
upon Jocelin, and required him to pay Laſerre yl. a month out of Evans's 
growing ſubſiſtence, Laſerre ſued Jocelin, and had judgment, but upon a 
writ of e1ror that judgment was reverſed, becauſe this Draft was not a good 
Bill of Exchange, in as much as it would not have been payable, had Evans 
died, or had his ſubſiſtence been taken away. 

(c) Haydock v. Linch, Lord Raym. 1563. Rogers drew upon Linch and 
fequeſted him to pay Haydock 141. gs. out of the 5th payment when it ſhould 
become due, and it ſhould be allowed by Rogers. Linch accepted the 
Draught, and Haydock ſued him, but the Court on demurrer to the 
declaration held this was no Bill of Exchange, and gave judgment for the 


Ss Defendant, 


(4) Dawkes v. Lord Deloraine, Blackſt. 182, 3 Wils. 207, A Draught 
was in theſe words, 8th of January, 1768, Seven weeks after date pay Mrs. 
Dawkes, gal. 17s. out of W. Steward's money as ſoon as you ſhall receive it, 


3 for your humble ſervant, Delorain®* To Timothy Brecknock, Eſq.” 
3 Brecknock accepted the Bill, but it not being paid, Mrs. Dawkes brought 
an action upon it againſt Lord Deloraine, who pleaded that Brecknock had 
not received W. Steward's money, and upon demurrer to his plea inſiſted 


that this was not a Bill of Exchange. The Court after argument, held the 
objection good; becauſe it was payable out of à particular fund, and on an 


event which was future and contingent, viz, the receipt of W. Stewarc's 
money, whereas a Bill ought tobe ſubje& to no event or contingency, except 
the failure of the general perſonal credit of the perſons drawing or negotiating 


C 


It « 


(10) 


out of money when received, is no Bill or Note on 


account of the uncertainty whether the ſubſiſtence ' 
or payment will become due, or the money be 
received. | 


So an order to pay a ſum out of (a) Rents or (%% 
other money in the hands of the perſon to whom it 


is addressed, is no bill, becauſe it may be that he has 


not rent or other money in his hands ſufficient to | 


diſcharge it. 


So an order from the (c) owner of a ſhip to the 
freighter to pay money on account of freight is no 
bill, becauſe the quantum due for freight may be 
open to litigation, but ſuch an order from the _ 


freighter (d) is, becauſe it is an admiſſion that ſo 


much at leaſt is due. 


it.—In Wilfon, 262. is a report from hearſay of a determination that | 


promiſe to pay a ſum of money, on the receipt of the Payee's wages due 


from a ſhip in Government ſervice was a good Note; but that may perhaps 
be queſtioned, becauſe the maker might never receive the wages. ; 
(a) Lord Raym. 1362. Str. 592. Fort. 282. 
(5) Jenney v. Herle, Lord Raym. 1361. 8 Mod, 265. Str. 591. Herle | 


ſued Jenney upon a Bill drawn by him upon Pratt, and payable to Herle 


to this effect Sir, you are to pay Mr. Herle 19431. out of the money in ü 


1 your hands belonging to the Proprietors of the Devonſhire Mines, being 


1 part of the conſideration money for the purchafe of the manor of Weſt oa ak 
{ 


* Buckland,” Herle had judgment in the Common Pleas, but upon a Writ : 


of Error the Court of King's Bench held this was no Bill of Exchange, be- 1 


cauſe it was only payable out of a particular fund ſuppoſed to be in Pratt's 
hands, and the judgment was accordingly reverſed. | 
(c) Banbury v. Liſſett. Str. 1211. Gibſon drew on the Defendants in favour 


of the Plaintiff © on account of freight of the Galley Veale, Edward Cham- 
e pion, and this order ſhall be your ſufficient diſcharge for the ſame,” The 


was not a Bill of Exchange, becauſe it was only payable out of a particular 

fund; and Lee, C. J. was of that opinion, but he left the point to the Jury, who 

found for the Defendants: on another ground. p 
(d) Pierſon v. Dunlop, Cowp. 571. M*Lintot freighted a ſhip of which 


Nichol was Captain and Pierſon owner, and being unable to pay the freight 1 


drew 
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2 objed 


ever 


the 


action was brought againſt the Defendants as acceptors, and they contended it 3 48th 


le 


Cour 


61109) 


And an order to pay money as (a) the Drawer's 
quarter's halſ-pay by advance before the pay will be 
due, is a good bill, becauſe it will be payable * 
the half. pay ſhall never become due. 

So an order or promiſe to pay money when (3) 
]. S. ſhall come of age, ſpecifying the day when 
that event is to happen, is a good Bill or note, be- 
cauſe it is payable though J. S. die in the interim. 

And an order or promiſe (c) to pay within a limited 


time after a man's death is a good bill or note, becauſe 


it 


4 drew upon Dunlop and Co. ia favour of Nichol on account of freight ; 
® Pierſon afterwards ſued Dunlop and Co. as acceptors, and though other 


objections were taken, it was never inſiſted that this was payable out of a 
particular tund. 


(a) Macleod v. Snee, Lord Raym. 1481. Stra. 762.) 1 Barnard. 124 


* Macleod was ſued in the Common Pleas as acceptor of a Bill of Exchange 


drawn by Dundas and indorfed to the Plaintiff, dated 25th of May 1724, by 
which Dundas required him one month after date “ to pay gl. 10s. as his 
„ (Dundas's) quarter's half pay from the 24th June 1724, to 25th September 
« following, by advance,“ and obtained judgment, Macleod brought a Writ 


of Error, and inſiſted that this was ſimilar to the caſes of Jocelin v. Laſerre 


and Jenney v. Herle, but the whole court was of a contrary opinion ; for 
per cur, this Bill was not payable upon a contingency, nor out of a parti- 


2 cular fund, but is made payable at all events, and drawn upon the general 
credit of the drawer, and not out of the half pay, for it is payable as ſoon 


as the quarter begins, and the half pay was not to be due till three months 


Z afterwards. 


(b) Goſs v. Nelſon, Burr, 226. Action on a Note payable to an infant 


* when he (the infant) ſhall come of age, to wit, 12th June 1750;” and it was 
1 objected in arreſt of judgment that it was uncertain Whether the money would 
ever have been payable, becaufe the infant might have died under 21, but 
the court held it a good Note, becauſe it was payable at all events on the 
* 22th June 1750, though the infant ſhould have died before that time. 


c) Cooke v. Colehan, Str. 1217. On error from the Common Pleas, the 
Court held a Note payable fix weeks after the death of the Defendant's 


C 2 father, 


( 12 ) 


it muſt become payable at ſome time or other, though 
the exact period is uncertain 

So an order or (a) promiſe to pay within a limited 
time after the payment of money due from govern- 
ment 1s a good bill or note, becauſe it is SEP 
certain that ſuch payment will be made. 

A Bill or Note payable to J. S. or order, is pay- 
able to order. A Bill or Note payable to J. S. or 
bearer, is (Y) payable to the bearer; and in the latter 
caſe J. S. is a mere cypher. 

It was for ſome time unſettled whether it was not 
eſſential that a bill or note ſhould be payable either 


to order, or to (c) bearer, but it is now decided that | 


it is not. 


father, a good negotiable Note, becauſe there was no contingency, whereby | 
it might never become payable, but it was only uncertain as to the time, 


which is the caſe with all bills payable ſo many days after ſight. 


(a) Andrews v. Franklin. Str. 24. A Note payable two months after a certain 
ſhip ſhould be paid off, was objected to, as depending upon a contingency | 
which might never happen; but per cur. the paying off the ſhip is a thing 
of a public nature, and this is negotiable as a promiſſory Note; Judgment 
Where an 
action was brought by an Indorſee againſt the maker upon a Note payable on 

the receipt of the Payee's wages from his majeſty's ſhip the Suffolk, the 
Court thought the caſe like that of Andrews v. Franklin, and after looking 
into that caſe are ſaid to have given judgment for the Plaintiff. Quære tamen, 
becauſe it was uncertain though the wages might be paid, whether the maker 1 


for the Plaintiff. And in Evans v. Underwood, 1 Wills. 262. 


would receive them. 


(% Grant v. Vaughan, Burr. 1516. Vaughan gave Bicknell a draught upon 
his banker payable “to ſhip Fortune or bearer.” The'draught came to the 
The Defendant contended that 
this draught was a mere authority to receive the money, and not negotiable, 1 
and that point and another being left to the Jury they found for the Defen- 
dant; but upon an application for a new trial and cauſe ſhewn, the court 
held clearly that it was negotiable, and a new trial was granted, in which the 5 


hands of Grant, who ſued Vaughan upon it, 


Plaintiff recovered, 


(e) Smith v. Kendall, 6 Term Rep. 123. 


and lent, the Defendant pleaded the ſtatute of limitations, and the Plaintiff e 
replied” 


In an action for money pail 


1 


It was alſo for ſome time a matter of controverſy, 
whether it was not neceſsary that a Bill or Note 
ſhould import to have been made for value received; 
but that (a) is now allo ſettled in the negative. 

The (ö) name of the perſon making it muſt be 
inſerted in the body, or ſubſcribed at the bottom of 


every 


replied a latitat ſued out 26th September, 1793. A Note was given in 
evidence dated 25th June 1587, and payable to the Plaintiff three months 
after date, but it was not payable either to order or to bearer, and the Court 
on conſideration held that it was a good note within the ſtatute, that it was 
intitled to three days grace, and conſequently that the ſtatute of limitations 


4 did not begin to run until thoſe three days had expired, which was on 28th 
September 178, and therefore within ſix years of 26th September 179g. See 


alſo Chadwick v. Allen, ante p. g, note (6) The old entries alſo deſcribe the 
cuſtom upon bills to be to pay to the Payee without adding any words to 
make them payable to order or to bearer. Luiw. 231. 297. 891. Vid. 17. 
Brownl. Red. 74. Clift. 916. and ſee Lord Raym. 1545. 

(a) White v. Ledwick, B. R. H. 25 G. III. A declaration upon a bill 
of exchange was demurred to, becauſe it was not ſtated- to have been given 
for value received, but the court ſaid, it was a ſettled point, that it was not 
neceſſary, and gave judgment for the Plaintiff, The ſame point is ruled in 
Macleod v. Snee, Lord Raym. 1481. See alſo Fort. 282. 8 Mod. 267. 
x Barnard. 88. Lutw. 889. 1 Mod. Ent. 310. 1 Show. 497. 

(5) Taylor v. Dobbins, Str. 399. The Declaration upon a Note ſtated 
that the Defendant wrote it with his own hand, but did not allege that he 
ligned it, and an exception was taken on that ground. Sed per cur. If the 
Defendant wrote it, his ſubſcription to it was unneceſſary, it is ſufficient if 
his name appeared in any part. I, J. S. promiſe to pay“ is as good as T 
promiſe to pay, ſubſcribed J. S. 

Elliott v. Cowper, Str. 609. Lord Raym. 1376. 8 Mod. 307. It was 
objected on demurrer to a declaration ona Note, that it alledged only that the 
Defendant made it, but did not ſtate that he figned it; but by the court, 
if he did not either write or ſign it, he did not makeit, for making implies 


2 Nigning, and making isalledged. Judgment for Plaintiff, 


Smith v. Jarves, Lord Raym. 1484. The declaration upon a Note drawn 


2 by Jarves and Baily ſtated that Jarves for himſelf and Partner made his 


Note in writing with his own hand ſubſcribed, whereby he promiſed for 
himſelf and partner to pay. It was objected on demurrer, that it was mot 


charged, that Jarves had ſigned the Note for himſelf and Baily, but the 
court 
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(14) . 


every bill or note, and every bill or note mult be 
written or ſigned by the perſon making it, or ſome 
one authorized by him for that purpoſe. 


If a perſon figns his name upon a blank papery þ 


ſtamped with a bill amp, and delivers it to another 
perſon to draw ſuch bill as he may chooſe thereon, 
he (a) is the drawer of any bill to which the ſtamp is 
applicable which ſuch perſon ſhall draw thereon. 
Bills are either Inland or Foreign: inland when 


made and payable within this kingdom, and foreign, | 


when made or payable abroad. 
Inland Bills and Notes ſeldom conſiſt of more 


than one part: Foreign Bills in general conſiſt of 


feveral. | | | 
The ſeveral partsof a Bill are calleda Set. 


Each part contains a condition that it ſhall be pay- 


able only ſo long as all the others remain unpaid : 
in other reſpeQs all are of the ſame tenor. 


the court held the ſtatement ſhewed that Jarves did Ggn for himſelf and © 


Baily, and gave the Plaintiff judgment. 


Ereſkine v. Murray, Lord Raym. 1542. In an action on a Bill it was g 
alledged that the Plaintiff made his bill in writing, and thereby requeſted the 
Defendant to pay. It was objected on error, that it did not appear that the 
Plaintiff ſigned the bill; but it was anſwered, that the allegationthat he made 
it, and required the Defendant to pay, implied that his name was in it (other- 
wife he could not requeſt,) and that he or ſomebody for him wrote it. Judge * 


ment for the Plaintiff was affirmed. 


(a) Collis v. Emett, 2 H. Bl. 31g. Emett figned his name upon a blank 
paper ſtamped with a ſhilling bill ſtamp (the higheſt ſtamp then in force for ö 
bills) and delivered it to Livefay and Co. that they might draw thereon ſuch 
bill as they ſhould pleaſe. They drew one for 15511. at three months date, 
which was duly transferred to Collis and Co, and Collis & Co. ſued Emett 
thereon. A ſpecial verdict was found, principally with a view to another 1 
point, and the court held Emett anſwerable, and the Plaintiffs had judgment. 


This 


( 15 ) 


This condition ſhould be inſerted in each part, 
and ſhould in each mention every other part of the 
ſet, forif a man with an intention to make a ſet of 


7 three parts ſhould omit the condition in the firſt, 


and make the ſecond with a condition mentioning 
the firſt only, and in the third alone take notice of 
the other two (which, by the way, is the mode 
pointed out by (a) Molloy, /b) Malynes, and (c) 
Marius) he might perhaps in ſome caſes be obliged to 


pay each; for it would be no defence to an action on 


, the ſecond that he had paid the third, nor to an action 
on the firſt that he had paid either of the others. 


But an omiſſion is not, perhaps, material, which 


upon the face of the condition mult neceſſarily have 
2 ariſen from a miſtake, as if in the enumeration of 
the ſeveral parts one of the intermediate ones were to 
be omitted, for inſtance, « Pay this my firſt of Ex- 
change, ſecond and fourth not paid.” 


Where a bill conſiſts of ſeveral parts, each ought 


to be delivered to the perſon in whoſe favour it is 


made (unleſs one is forwarded to the Drawee for ac- 


ceptance, and in that caſe the reſt muſt be ſo deli- 
2 vered) otherwiſe there may be difficulties in negoti- 
J ating the Bill, or obtaining payment. 


If a bill or note made (d) within this kingdom be 


Zvritten on paper, parchment, or vellum, ſuch paper, 


&c. 


(a) Book 2. c. 10. F. 14. 

(6) Book 3 c. 5. p. 261, 262. 

(c) P. 7. by 
(4) The gift. G. III. c. ag. F 2. impoſes the amp duty on the paper, &c. 


. on which an) bill of Exchange ſhall be written, but from the concluſion of the 


ſection 
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&c. muſt, except in a few inſtances, be ſtamped 
before (a) the bill or note is written; otherwiſe the | 


(5) party writing, ſigning, accepting, or paying it, or 


ſection which direQs that the duty ſhall be paid by the perſon making ſuck | 
bills, from the 1 oth ſection, which impoſes a penalty upon any perſon writing 
or ſigning a bill on unſtamped paper, and from the 49th ſection, which pro- 
vides that the paper &c. ſhall be ſtamped before the writing of the bill, ang 
prohibits the ſtamping it afterwards, it is ſufficiently clear the legiſlature | 


did not mean to extend it to bilis drawn abroad. 


(a) By 31ſt G. III. c. 25. 4 19. It is enacted, that all vellum, parchment, and 
paper liable to any ſtamp duty by that act, ſhall, before any of the matters 
or things thereby charged ſhall be ingroſſed, printed, or written thereupon, WF 


be brought to the head office of ſtamping vellum, parchment, or paper; and 


the Commiſſioners by themſelves, or by their officers employed under them, 3 
Mall and may, from time to time, ſtamp and mark, any quantities or parcels 


of vellum, parchment, or paper, before any of the matters or things thereby 


charged ſhall be engroſſed, printed, or written thereupon, upon payment of 
the ſeveral duties payable for the ſame by virtue of this act. And no bill ot 
exchange, promiſſory note, or other note, draught, or order, liable to the duties 
by this act impoſed, or any of them, ſhall be pleaded or given in evidence 

in any Court, or admitted in any Court to be good, uſeful, or available in 

Law or Equity, unleſs the vellum, parchment, or paper, on which ſuch bill“ 
of exchange, promiſſory note, or other note, draught, or order, receipt, diſ- 
charge, acquittance, note, memorandum, or writing ſhall be ingroſſed, print- * 


ed, written, or made, ſhall be ſtamped or marked with a lawful flamp or 


mark, to denote the rate or duty as by that act is directed, or ſome higher 


rate or duty in that act contained; and it ſhall not be lawful for the ſaid 
Commiſſioners, or their officers, to ſtamp or mark any vellum, parchment, 


or paper, with any ſtamp or mark direQed to be uſed or provided by virtue ; 
of that act, at anytime after any bill of exchange, promiſſory note, or other g 
note, draught, or order, ſhall be ingroſſed, written, or printed thereon, under 


any pretence whatever. 


(% By giſt G. III. c 25.4 10, It is enacted, That all and every perſon 


or perſons, who from and after the ſaid aſt day of Auguſt 1791, ſhall 
write or ſign, or cauſe to be written or ſigned, or who ſhall accept or pay, or 
cauſe to be accepted or paid, any bill of Exchange, Promiſſory Note, or 
other Note, Draught, or Order, liable to any of the duties by that Act im- 
poſed, without the ſame being firſt Culy ſtamped or marked with a proper 


ſtamp or mark in the manner therein preſcribed, or upon which there ſhall p 
not be ſome ſtamp or mark reſcmbling the ſame, ſhall for every ſuch offence } 


forfcit and pay the ſum of twenty pounds. 


cauſing | 


—_— a_ * 3 ——— 5“ 
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-auſing it to be accepted or paid, will be liable to a 
penalty of twenty pounds, and the bill or note 
ill not be available in law or equity. 

Bills and notes need not be ſtamped, which (a) are 
S ſued by the Bank of England, or for the payment 
pf leſs than forty ſhillings or (5) (in-caſe of bills) which 
hear date before or on the day when they are iſſued, 
and at the place from whence they are drawn and 
iſſued, and are drawn upon a banker, or perſon acting 
Ss ſuch, and reſiding or tranſacting the buſineſs of a 
panker within ten miles of the place where they are 
Actually drawn and iſſued, and payable to the bearer 


vn demand. 3 


On (c) other bills and notes, the proper ſtamp for 
ſuch 


(a) By 31 G. III. c. 25.4 5. It is enacted that all notes and bills whatever, 
hich ſhall be iſſued by or on account of the Governor and Company of the 


| , Bank of England, ſhall befreed and exempted from all and every the ſtamp 


Auties therein impoſed, upon the terms and conditions that the ſaid Governor 


Ind Company of the Bank of England ſhall pay into the receipt of his Majeſty's 


xchequer at Weſtminſter, the full annual ſum of 120001. by equal half yearly 
ayments, to be made on or before the 10th day of October, and the 5th day 
f April in every year, the firſt payment thereof to be made on or before 
Kc10th day of October, 1291. 

$ (5) By 31 G. III. c. 25. 5 4. It is enacted that nothing in that act contained 
Fall extend, or be conſtrued to extend, to charge any draught, or order for 
he payment of money to the bearer on demand, bearing date on or before 
he day on which the ſame ſhall be iſſued, and at the place from which the 
me ſhall be drawn and iſſued, and drawn upon any Banker or Bankers, or 
Per ſon or perſons acting as a Banker or Bankers, and reſiding and tranſacting 
e buſineſs of a Banker or Bankers within ten miles of the place where ſuch 
Wraught or order ſhall be actually drawn and iſſued. 

(c) By 31 G. 111. c. 25,4 2. It is enacted, that from and after the iſt day 
f Auguſt, 1791, there ſhall be raiſed, levied, collected, and paid, through- 
t the kingdom of Great Britain, the ſeveral new rates and duties follows 
g3 that is to ſay, hy 
For every piece of vellum or parchment, or ſheet or piece of paper, upon 

hich any bill of exchange, draught, or order for the payment of money on 
; = demand 
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ſuch bills as are for the payment on (a) demand of 
any ſum amounting to 4os. and not exceeding 51. 58. 
Is 


demand, ſhall be ingreſſed, written, or printed, where the ſum expreſſed 
therein, or made payable thereby, ſhall amount to 40s. and ſhall not exceed 
51. 58. there ſhall be charged a ſtamp duty of gd. and where ſuch ſum ſhall 
exceed gl. 5s. and ſhall not exceed gol.-a ſtamp duty of 6d. and where ſuch 
fum ſhall exceed gol. and ſhall not exceed gol. a ſtamp duty of gd. and where 
fuch ſum ſhall exceed gol. and ſhall not exceed 100l. a ſtamp duty of 18. 
and where ſuch fum ſhall exceed 1001. and ſhall not exceed 200l. a ſtamp 
duty of 18. 6d. 

For every piece of vellum, or parchment, or ſheet or piece of paper, upon 


which any Promiſſory note, or other note for the payment of money to the 


bearer on demand, which may be re- iſſuable from time to time after payment 
at the place where the ſame was firſt iſſued, in the manner therein after di- 
refed, (See ſect. ) but not otherwiſe, ſhall be ingroſſed, written, or printed, 
where the ſum expreſſed therein, or made payable thereby, ſhall amount 
to 40s. and ſhall not exceed 51. 5s. there ſhall be charged a ſtamp duty of gd 
and where ſuch ſum ſhall execed 51. 5s. and ſhall not exceed gol. aſtamp du- 
ty of 6d. and where ſuch ſum ſhall exceed gol. and ſhall not exceed gol. a 
ſtamp duty of gd. and where ſuch ſum ſhall exceed gol. and ſhall not excecd 
tool. a ſtamp duty of 1s. and where ſuch ſum ſhall exceed 1001, and ſhall 
not exceed 2001. a ſtamp duty of 1s. 6d. 

For every piece of vellum or parchment, or ſheet or piece of paper, upon 
which any Promiſſory note, or other note for the payment of money to the 
bearer on demand, which may be re-iſſued from time to time after any pay- 
ment at the ſame place, or at any other place than where the ſame was firſt 
iſſued in the manner therein after directed, (See ſect. 8) ſhall be ingroſſed, 
written or printed, where the ſum expreſſed therein or made payable there- 
by ſhall amount to 4os. and ſhall not exceed gl. 58. there ſhall be charged a 
ſtamp duty of 6d. and where ſuch ſum ſhall exceed gl. 5s. and ſhall not ex- 
ceed gol. a ſtamp duty of 18. ) 


For every piece of vellum or parchment, or ſheet or piece of paper, upon 


which any bill of exchange, draught, or order, payable otherwiſe than on 


demand, or any promiſſory note, or other note payable otherwiſe than to 
the bearer on demand, ſhall be ingroſſed, written, or printed, where the ſum 
expreſſed therein, or made payable thereby, ſhall amount to 4os. and ſhall 
not exceed gol. there ſhall be charged a ftamp duty of 6d. and where ſuch 


ſum ſhall exceed gol. and ſhall not exceed gol. a ſtamp duty of gd. and | 


where ſuch ſum ſhall exceed gol. and ſhall not exceed 100). a ſtamp duty of 


15, and where ſuch ſum ſhall exceed 100}. and ſhall not exceed 2001. a ſtamp 


duty of 18. 6d. 
For 
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is a three-penny one, of any ſum exceeding gl. zs. and 
not exceeding gol. a ſixpenny one, of any ſum ex- 
ceeding 3ol, and not exceeding zol. a ninepenny one, 
of any ſum exceeding gol. and not exceeding 100l. 
a ſhilling one, and of any ſum exceeding 109l. and 
not exceeding 200l. an eighteenpenny one, and the 
ſame ſtamps are applicable to ſuch notes as are pay- 
able to the bearer on demand, and are re- iſſuable af- 
ter payment provided ſuch payment is made by the 
perſon or perſons who made or ſigned, and firſt iſ- 
ſued or negotiated the ſame, and at the place where 
they were firſt ilsued or negotiated, on (a) notes 
payable to the bearer on demand which may be re- 
iſſued after payment by any perſon or at any place, 
the proper ſtamp if the ſum expreſſed therein or pay- 
able thereby amounts to 408. and does not exceed gl. 
58. is a ſixpenny one, and if the ſum exceeds gl. 58. 
and does not exceed gol. a ſhilling one, on bills pay- 
able otherwiſe than on demand, or on notes payable 
otherwiſe than to the bearer on demand, the proper 
ſtamp where the ſum amounts to 4os. and does not 
exceed gol. is a ſixpenny one, where the ſum exceeds 
gol. and does not exceed gol. a ninepenny one, where 
the ſum exceeds gol. and does not exceed 100]. a 


For every piece of vellum or parchment, or ſheet or piece of paper, upon 
which any bill. of exchange, promiſſory note, or other note, draught, or order 
payable on demand, or otherwiſe, ſhell be ingroſſed, written, or printed, 
where the ſum expreſſed there in, or made payable thereby, ſhall exceed gool. 
there ſhall be charged a ſtawp duty of 28. all which rates and duties ſhall 
be payable and paid by theperſon or perſons reſpectively making or ſigning 
ſuch bills of exchange, promiſſory notes, or other notes, draughts, or orders. 

(a) Vide poſt, p. 23. 


ſhilling 


( 20) 
ſhilling one, where the ſum exceeds 100l. and does 
not exceed 2001. an eighteenpenny one, and upon all 
bills or notes payable on demand or otherwiſe, where 
the ſum exceeds 200]. a two ſhilling one, except (a) 
that upon Foreign bills drawn in ſetts, the proper 
ſtamp for ſuch as are for the payment of a ſum not ex- 
ceeding 1001. is a ſixpenny one, of a ſum exceeding 
100]. and not exceeding 200. is a ninepenny one, and 
of a ſum exceeding 200l.is a ſhilling one, but then each 
bill of the ſett is to be charged with the like duty. 
So as the paper &c. is ſtamped with a ſtamp pre- 
{ſcribed by g1 G. III. c. 25. it (6b) is no objettion that 
it denotes a higher rate or duty than the bill or note 
written upon it requires; but it muſt have one of 
the ſtamps preſcribed by g1 Geo. III. c. 25, a (c) 
ſtamp under any other act of parliament, though of 
the ſame or a greater value will not be ſufficient. 
The paper, &c. on which a bill or note is written, 

(though it might formerly have been ſtamped at any 
time on paying a penalty) ought not now to (d) be 

(a) By gi G. III. c. 25. f. g. It is enacted, that nothing therein con- 
tained ſhall extend to charge any foreign bills of exchange which ſhall be 
drawn in ſetts, according to the cuſtom of merchants, with any higher rate 
of duty than the rate following, that is to ſay, where the ſum expreſſed in 
ſuch bills, or made payable thereby, ſhall not exceed £100. there ſhall be 
charged a ſtamp duty of 6d, and where ſuch ſum ſhall exceed £100. and 
ſhall not exceed £200. a ſtamp duty of gd. and where ſuch ſum ſhall ex- 
ceed f 200. a ſtamp duty of 18. provided that every bill of each ſett of ſuch 
bills ſo drawn ſhall be charged, and every ſuch bill is thereby declared to be 
chargeable with the like duty, according to the rate abovementioned.. 

( Vide 31 G. III. c. 25. 4 19. ante, p. 15. 

(c) Manning v. Livie, before Lord Kenyon, Sittings after Michaelmas 
Term 1796. In an action on a note by an Indorſee, the ſtamp appeared to 
be a ſeven ſhilling deed ſtamp; and Lord Kenyon faid the note could not 


be read, and the Plaintiff was accordingly non-ſuited, 
(4) Vide g1 G. III. C. 25. f. 19. ante, pi 16. 


(21) 


ſtamped after it is iſſued, but if it is, the (a) court 
will allow no evidence to prove when it was ſtamped, 
at leaſt againſt a perſon who might not know but that 
it was ſtamped when it was iſſued. 

In the caſe however of Bills or Notes made on or 
before the firſt of January 1794, which were not 
ſtamped, or were ſtamped with a ſtamp below the 
value the commiſſioners () were authoriſed to ſtamp 
them before the 1ſt of January 1795, on proof that 
the perſon producing them was the holder on the 1ſt 
of January 1794, and received them on a precedent 
valuable conſideration without fraud or colluſion, 
and took them without the proper ſtamp through 
fraud or impoſition, without any fraudulent intention 
to evade the payment of the ſtamp duties. 

Notes payable to the bearer on demand for any 
ſum not exceeding Z 200. (c) and ſtamped with a 


three- 


- 
— > - 
=... — — 


' 
1 
0 
1 
bu 
45 
] 


| 


(a) Wright v. Riley, Peake 193. In an action by the Indorſee of a bill 
dated gth September 1791, the bill when produced appeared to be pro- 
perly ſtamped, but the Defendant proved that it was not ſtamped until ſome 
time after it was drawn; Lord Kenyon, however held, “ That though the 
commiſſioners might have exceeded their authority in ſtamping it a gainſt the 
poſitive directions of the act, it became a valid inſtrument when ſtamped, 
and a judge at niſi prius could not inquire how, and at what time it was 
ſtamped ; that great inconvenience might ariſe, and a great check might be 
put upon paper credit, if the objection were allowed, becauſe it would be 
impoſſible for a mam taking a bill in the ordinary courſe of buſineſs to know 
whether it was ſtamped before it was made. The Plaintiff had a Verdict. 

(5) Vide 34 Geo. III. c. 32. | 

(c) By 31 Geo. III. c. 254. 7. It is enated, that in all caſes where any 
promiſſory note, or other note for the payment of money to the bearer on 

demand, which ſhall contain any ſum not exceeding £5. 5s. and ſhall be 
marked or ſtamped with a mark or ſtamp to denote the rate or duty of three- 
pence thereby impoſed, and alſo where any ſuch note which ſhall contain 


any ſum exceeding . 5s, and not excecding 40. and ſhall be marked or 
itamped 
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three-penny, ſix penny, &c. ſtamp, may be re. iſſued 
after payment without a new ſtamp, provided the pay- 
ment is made by the perſon or perſons who made or 
figned and firſt iſſued or negotiated them at the 
place they were firſt iſſued or negotiated, but if they 


ſtamped with a mark or ſtamp to denote the rate or duty of 6d. thereby 

impoſed, and alſo where any ſuch notes which ſhall reſpectively contain any 
ſums exceeding 30. and not exceeding Paco. and ſhall be marked or 
ſtamped with any the reſpeQive marks or ſtamps to denote the rates and 
duties reſpectively thereby impoſed on the fame, ſhall, at any time or times, 
from and after the faid 1ſt day of Auguſt 1791, be paid by the perſon or perſons 
by whom the fame ſhall have been made or ſigned, and firſt iſſued or nego- 
tiated, and at the place where the ſame were firſt iſſued or negotiated, it 
Hall and may be lawful for the perſon or perſons fo paying the ſame, not- 
withſtanding fuch payment thereof, at any time afterwards, and ſo from time 
to time, ſo often as there ſhall be occaſion after every ſuch payment thereof, 
but not otherwife, again to iſſue, utter, or negotiate ſuch promiſſory notes, or 
other notes, ſo reſpectively ſtamped as aforeſaid, in ſuch and the like manner 
as the fame were reſpectively firſt iſſued or negotiated ; and every ſuch note 
fo ſtamped as aforeſaid, ſhall be, and is hereby declared to be, after any ſuch 
payment thereof, but not otherwiſe, to be again iſſuable and negotiable, from 
time to time as aforeſaid, in ſuch and the like manner, and to ſuch and the 
like uſes, intents and purpoſes, as and for which the fame were firſt iſſued or 
negotiated ; and every ſuch note ſo ſtamped as laſt aforeſaid, which, at any 
time or times, from and after the ſaid 1ſt day of Auguſt 1791, ſhall be paid 
by any perſon or perſons, other than the perſon or perſons making 
or ſigning the ſame, or at any place other than the place of iſſuing the 
fame, in purſuance of any direction, nomination, or appointment for the 
payment thereof, contained or expreſſed in or upon fuch note, ſhall be taken 
and conſtrued to be thereupon wholly diſcharged, vacated, and ſatisfied, 
and ſhall be no longer negotiable or transferable to any intent or purpoſe 
whatever, but ſhall be forthwith cancelled; and if any perſon or perſons 
mall again iſſue, utter, or negotiate, or cauſe to be again iſſued, uttered, or 
negotiated, any fuch| promiſſory or other note, after any payment thereof 
by any perſon or perſons other than the perſon or perfons making or 
ſigning the ſame, or at any place other than the place of iſſuing the ſame, 
in manner laſt mentioned or if any perfon or perſons named or deſcribed 
in ſuch note for the payment thereof, ſhall, after ſuch payment thereof in 
manner laſt mentioned, negle& or refufe to cancel the ſame, or cauſe the 
ſame to be cancelled, every ſuch perſon or perſons fo offending, ſhall, for 
every ſuch offence, forfeit the ſum of f 20. and if any ſuch note fo ſtamped 
28 laſt aforeſaid ſhall not be cancelled, as is herein before directed, but ſhall 
be 
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are iſſued aſter payment by any other perſon or at 


any other place, the perſon ifgying one is liable to a 


penalty of ¶ 20. and the duty firſt charged thereon, 
and notes payable to the bearer on demand for any 
ſum not exceeding Z 30. (a) may be re-ifſued after 
payment without a new ſtamp, by whomſoever or 
whereſoever they may have been paid, ſo as ſuch as 
are for the payment of a ſum not exceeding £5. 5s. 
are ſtamped with a ſix-penny ſtamp, and ſuch as 
are for the payment of a ſum exceeding 5. 5s. ang 
not exceeding F 3o. with a ſhilling one. 

A Bill 


be again iſſued, uttered, or negotiated, contrary to this act, then, and in every 
ſuch caſe, and from time to time, as often as ſuch note ſhall be again iſſued, 


uttered, or negotiated, there ſhall be due, anſwered, and paid to his Majeſt y, 


his heirs and ſucceſſors, the like rate or duty which ſhall appear to have 
been charged thereon beforethe firſt iſſuing the ſame, or which is by this act 
chargeable thereon as aforeſaid; and which rate or duty ſhall be payable by 
and charged on all and every perſon or perſons ſeverally and reſpectively who 
ſhall again iſſue, utter, or negotiate any ſuch note or notes, or ſhall cauſe or 
procure any ſuch note or notes to be again iſſued, uttered, or negotiated 
contrary to this act, his, her, and their reſpective executors, adminiſtrators, 
and aſſigns, 
(a) By 31 Geo. III. c. 25, 6. 8. It is enacted, that all promiſſory notes, 
or other notes for the payment of money to the bearer on demand reſpect- 
ively, not exceeding the ſeveral ſums of f 5. 58. or f 30. which ſhall be reſ- 
pectively ſtamped with the duties of 6d. or of 18. thereby impoſed, ſhall be, 
and are thereby declared to be re- iſſuable, and may be again iſſued and nego- 
tiated, by the perſon or perſons making or ſigning the ſame, to ſuch and the 
like uſes, intents, and purpoſes, as and for which the ſame reſpectively were 
firſt iſſued or negotiated, notwithitanding ſuch notes ſhall have been pre- 
ſented to, and paid by the perſon or perſons making or ſigning the ſame, or 
ſhall have been preſentcd to, or paid by any other perſon or perſons in pur- 
ſuance of any ſuch direction, nomination, or appointment as aforeſaid, for 
the payment thereof, or otherwiſe howſoever, and ſo from time to time as 
often as occahon ſhall require, notwithſtanding any payment or payments 
thereof. 


(24) 


A Bill (5) payable at fight is not to be conſidered 
as a bill payable on demand. 

If a Bill or Note is altered (though by conſent of 
all parties) after it has once iſſued, or after the time 
when it was ed payable it (a) requires a new 
ſtamp. 

No Bill or Note can properly be made or indorſed 
by, nor can a bill be properly addreſſed to any 
perſon incapable of making himſelf — for 
the payment. 


(6b) J. Anſon, v. Thomas, B. R. T. 24 Geo. III. In an action on an 
Inland Bill, the queſtion was, whether it was included under an exception 
in the ſtamp act of 23 Geo. III. c. 495. 4. in favour of bills payable on 
demand; and the court held it was not, and Buller J. mentioned a caſe before 
Willes, C. J. in London, in which a jury of merchants was of opinion that 
the uſual days of grace were to be allowed on bills payable at fight. 

(a) Wilſon v. Juſtice, Before Lord Kenyon, Sittings after Michaelmas 
Term 1796. A Bill payable originally nine months after date, was, by con- 
ſent of all parties, a fortnight after it had been in the hands of the Payee, 
made payable 12 months after date; and Lord Kenyon held that the altera- 
tion made a new ſtamp neceſſary, and nonſuited the Plaintiff. 

Bowman v. Nicoll, 5 Term Rep. 537. A Bill was dated ad Sept. 
and payable 21 days after date: while it was in the hands of the drawer, it 
was altered with the conſent of the acceptor to 51 days: on the goth of 
September it was again altered to 21 days, but the date was brought forward 
to the 14th of September, after which it was negotiated, and an action 
brought upon it againſt the acceptor; Lord Kenyon ſaid, that every 
alteration in an inſtrument requiring a ſtamp made a new ſtamp neceſſary, 
and nonſuited the Plaintiff ; upon a rule niſi for a new trial, it was urged 
that there was a diſtinction between an alteration made after the negotiation 
of a bill, and an alteration made before, and that in the latter caſe the whole 
might be conſidered as one tranſaction; but the court ſaid, that as the opera- 
tion of the bill as it originally ſtood was quite ſpent when the laſt altera- 
tion was made, that alteration made it a new and diſtinct tranſaction be- 
tween the parties, and therefore that there ſhould have been a new ſtamp ; 
aud the nonſuit was confirmed. 
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An (a) infant cannot make himſelf reſponſible for 
the payment unleſs it is given for neceſſaries; nor 
except in thoſe inſtances in which ſhe is conſidered 
as having an exiſtence independent of her huſband, 
a feme covert. 

A Feme Covert reſident in this kingdom 1s con- 
ſidered as having an exiſtence independent of her 
huſband, where the () huſband is under a civil in- 
capacity of being here, and there are (c) caſes in 
which it has been decided, that ſhe is to be conſidered 
as having an independent exiſtence where ſhe lives 
apart from her huſband, and has a ſeparate main- 


fa) Williams v. Harriſon, Carth. 160. 3 Salk. 197. In an action againſt 
the drawer of a bill the Defendant pleaded infancy and the Plaintiff de- 
murred, and the court held clearly without argument, that infancy was a 
good bar, for the bill was drawn by the Defendant as a trader in courſe of 
trade, and not for neceſſaries. 

Trueman v. Hurſt, 1 Term Rep, 40. An action was brought on a note 
given for board and lodging, and for teaching the Defendant hair-dreſſing, 
and upon an account ſtated, the Defendant pleaded infancy, and the Plaintiff 
replied for neceſſaries: Defendant demurred and infiſted that an infant 
could not bind himſelf by a note, even for neceflaries, and that no action 
would he againſt him on an account ſtated ; the, court deſired the Plaintiff's 
counſel to confine himſelf to the laſt point, from when ce it may be inferred 
that they. thought the firſt was with him, but they decided againſt him 
upon the laſt. 

(5) Vide Derry v. Ducheſs of Mazarine, Lord Raym. 147. Salk. 116. 
Sparrow v. Carruthers cited Blackſt. 1197. 
Blackſt. 1081, 1082, 1 Term Rep. g. 

(c) Vide Ringſtead v, Lady Laneſborough, B. R. H. 2g Geo. III. cited 
1 Term Rep. 6. Barwell v. Brookes, B. R. H. 24 Geo. III. cited 1 
Term Rep. 6. Corbett v. Poelnitz, 1 Term Rep. 3. Todd v. Stoakes, 
Salk. 116. Compton v. Collinſon, 1 H. Bl. 334. 
Term Rep. 766. 


6 Term Rep. 60g. 


1 Term Reports, 6. ſee alſo 


Gilchriſt v. Brown, 4 
Ellah v. Leigh, 5 Term Rep. 679. Clayton v. Adams, 
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tenance, but (a) the authority of thoſe caſes has been 
queſtioned, 


A Feme Covert is (5) not to be conſidered as 
having an exiſtence independent of her huſband, 
though ſhe is, by particular cuſtom, permitted to 
trade on her ſeparate account. 

It has been held too, that (c) no perſon, except 
an attual Merchant could draw a bill : but the con- 
trary is (d) now fully ſettled. 


A bill (e) may be addreſſed to the drawer, but in 
legal operation it is rather a note than a bill, 


A bill or note cannot be made payable to any per- 
ſon who is incapable of ſuing for its payment. 

A Feme Covert cannot ſue for the payment of a 
bill or note: an Infant can. 


(a) Vide 5 Term Rep. 682. 1 H. Blackſt. 330. 6 Term. Rep. 605. 

() Vide Blackſt. 1081, Caudell v. Shaw, 4 Term Rep. 361, but ſee alſs 
Lacie v. Phillips. Burr. 1776 

(c) Fairley v. Rock, Lutw. 891. Bromwich v. Lloyd Lutw. 1585. 

(d) Vide Sarsfield v. Witherley, Carth. 282. 2 Vent. 292. Comb. 152. 
2 Show. 125, 12 Mod. 36. 380. Salk. 125. 

(e) Starke v. Cheeſeman, Tr. 11 W. III. Carth. gog. Chriſtopher Cheeſe- 
man being in Virginia, drew upon Chriſtopher Cheeſeman in Ratcliffe, 
which in truth was himſelf; and an action being brought againſt him upon 
the bill, he ſuffered judgment by default, without taking any objection on 
this ground, though he did upon others, and the Plaintiff had judgment. 

Dehers v. Harriot, Tr. 2 W. and M. 1 Show. 263. A. drew a bill pay- 
able by himſelf in Dublin; an action was afterwards brought thereon, and 
the Plaintiff recovered. W_=» 

Robinſon v. Bland, Bur. 1077. The Defendant being at Paris drew a 
bill for (67. on himſelf in London; the conſideration was partly money loſt 
at play in Paris, and partly money lent at the time and place of play, and 
upon that ground a caſe was reſerved for the opinion of the court ; but no 
objection was made that the Deſendant drew the bill upon himſelf. 

Joſelyn v. Laſerre, Fort. 282. A man may draw a bill upon himſelf. 
See alſo Mar. 3. | 
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A bill may (a) be made payable to the drawer. 

If a bill or note imports to be payable to a perſon 
not in eſſe, or his order, and is iſſued with an in- 
dorſement in blank, purporting to be made by him 
thereon, it is as againſt the drawer or maker to be 
conſidered as a bill or note (6) payable to bearer; 

and 


(a) R. Butler v. Cripps, Salk. 130. v. Ormſton, 10 Mod. 286. 
(% This point has been repeatedly diſcuſſed within a few years upon 
ſeveral bills drawn in 1988. A caſe of the kind had occurred at the London 
Sittings after Eaſter Term 1769. Stone v. Freeland, cited 1 H. Bl. 316, in 
the notes, a bill drawn by Cox on the Defendant, was made payable to 
Builer and Co. or their order, and indorſed in their name, and inſtead of 
proving that this indorſement was made by Butler and Co. the Plaintiff's 
own witneſſes ſaid, they believed it was made by Cox, and though there 
was a houſe under the firm of Butler and Co. with which Cox had dealings, 
it was proved that the bill had never been in their hands, upon which it was 
contended that the indorſement being fiRitious, the Plaintiff could not 
recover; but by Lord Mansfield, „the intent of the bill was only to enable 
Cox to raiſe money, and the reaſon why it was not made payable to his 
++ ordex was, that there would then have been too many payable to his order 
in circulation at the ſame time, which would have had the appearance of 
* fiftitious credit; names are often uſed of perſons who never exiſted;“ 
and it appearing that the Defendant promiſed to pay the bill at the time the 
* Plaintiff diſcounted it, the Jury upon the footing of that undertaking found 
a verdict for the Plaintiff. As this caſe however was diſtinguiſhable from 
thoſe on the bills drawn in 1788, on account of the expreſs undertaking to 
pay the Plaintiff, which (as was admitted by Mr. J. Aſhhurſt, who held a 
brief in the cauſe in 3 Term Rep. 176.) was the ground of the determina- 
tion, as this was a niſi prius deciſion only, and as the amount of the bills in 
1788 was very conſiderable, the point was very ſtrongly conteſted in the 
actions on thoſe bills. The firſt caſe that came before the court was Tat- 
lock v. Harris, g Term. Rep. 174. It was an action brought upon a bill 
drawn by the Defendant, as one of ſeveral partners in a houſe at Notting- 
ham upon himſelf in London, payable to Grigſon and Co. or order, and 
purporting to be indorſed by Grigſon and Co. and Lewis and Potter ; the 
Defendant was ſued upon the bill, and the declaration contained counts 
upon the bill, and counts for money paid and money had and received, 
It appeared in evidence that there was no ſuch houſe as that of Grigſon and 
So. that the Defendant paid the bill to Lewis and Potter, to whom he was 
. of hp indebted 


(28) 


and ſo is the bill as againſt the acceptor, if he knew 
at the time of his acceptance, that * : payee was a 
fictitious perſon, 

If 


indebted, and they gave him credit in account, and that the Plaintiffs dif- 
counted it for Lewis and Potter; to this evidence the Defendant demurred, 
and after argument and time taken to conſider, the court intimated a ſtrong 
Opinion that the Plaintiffs might recover on the counts upon the bill, but 
the ground of their deciſion was, that he was intitled to recover on the 
counts for money paid, and money had and reccived, becauſe the giving the 
bill was an appropriation of ſo much money to be paid to the perſon who 
ſhould become holder of the bill, and therefore when the Plaintiffs dil- 
counted it, they paid the money to the uſe of the Defendant, and when 
Lewis and Potter gave the Defendant credit for the value of the Bill, that 
was money had and received to the uſe of ſuch perſons as ſhould after waids 
be the holders of the bill. 

The next caſe was that of Vere v. Lewis, g Term Rep. 182, which was 
brought againſt the Defendant as acceptor, and the only difference between 
that and Tatlock v. Harris was, that there was no Evidence to ſhew that the 
Defendant had received any value for the- bill, and that there was ſtrong 
evidence to ſhew that the indorſement in the name of the Payee was made 
by the Defendant, but the court held that the latter circumſtance did not 
vary the queſtion, and that the acceptance was evidence that the Defendant 
had received' value from the drawers, and therefore they gave judgment for 
the Plaintiffs without argument. Lord Kenyon, Mr. J. Aſhhurſt, and Mr. 
J. Buller, thought alſo that he was intitled to recover on one of the counts 
of the declaration, which ſtated the bill to be payable to bearer. 

This caſe was followed by that of Minet v. Gibſon, g Term Rep. 481. 
1 H. Bl. 369, where a bill drawn by Liveſay and Co. on the Defendants 
was made payable to John White, or order, and it was found upon a 
ſpecial verdict, that White was a fiftitious perſon, that his name was in- 
dorſed upon the bill by Liveſay and Co. that the Defendants knew when 
they accepted the Bill that no ſuch perſon as John White, whoſe indorſc- 
ment was then upon the bill, exiſted, and that the indorfement was not made 
by any perſon of that name, the court of King's Bench thought this caſe 
decided by Vere and Lewis, and gave judgment for the Plaintiffs, and on a 
queſtion from the Houſe of Lords, whether the bill might not be be deemed 
in law to be payable to the bearer, Hotham, Perryn, and Thompſon, Barons, 
and Gould J. gave it as their opinions that it might; but, Eyre, C. B. and 
Heath J. d'ffered; after which Lord Kenyon, Lord Loughborough, ,and 
Lord Bathurſt ſpoke in favour of the judgment, and Lord Thurlow againſt 
it, and the judgment was affirmed without a diviſion. 


After 


1 


If a note is ſigned by ſeveral perſons, but begins, 
7 promiſe, &c. (a) it is ſeveral as well as joint. 

The act of drawing a bill implies an undertaking 
for the drawer to the payee, and every other per- 
ſon to whom the bill may afterwards be transferred, 
That the drawer is a perſon capable of making himſelf 
reſponlible for its payment, that he ſhall, if applied 
to for the purpole, expreſs in writing upon the bill, 
an undertaking to pay it when it ſhall become pay- 
able, and that he ſhall then pay it, and ſubjetts him 
on a failure in any of theſe particulars to an action at 
the ſuit of the payee or holder. 

The making of a note is an expreſs engagement to 
the payee, or perſon to whom it ſhall be transferred, 
to pay the money mentioned therein, according to 
its tenor. 


After the judgment in Minet v. Gibſon in the King's Bench, and before 
its determination in the Houſe of Lords, came on the caſe of Collis v. Emett, 
x H. Bl. 31g. where Liveſay and Co. who were authorized by the Defen- 
dant to draw for him by his writing his name on a piece of blank paper 
with a ſhilling bill ſtamp thereon, made a bill payable to George Chapman, 
or order, and indorſed it with George Chapman's name, and it appearing 
that there was no ſuch perſon as George Chapman, the court of Common 
Pleas after two arguments and time taken to conſider, held that the action 
might fairly be ſupported on a count that ſtated the bill to be payable to 
bearer, and there being ſuch a count in the declaration, they gave the Plain- 
tiffs judgment upon it, | 

(6) March v. Ward, Perke, 130. A note ſigned by Bowling and Ward, 

began I promiſe to pay, and in an action againſt Ward alone it was 
objected that the note was joint only, and not ſeveral, but Lord Kenyon held 
it was ſeveral as well as joint, and ſaid it had been ſo decided on a caſe from 
Cheſter. *© applies to each ſeverally.” Verdict for the Plaintiff. 
Vide poſt, cap. 5. 


KF. II. 


Of the Transfer of Bills and Notes. 


BILLS or Notes payable to order, or to bearer, 
or containing any words to make them aſſignable, 
may be aſſigned ſo as to give the aſſignee a right 
upon the Bill or Note againſt all the antecedent par- 
ties; and Bills or Notes containing no words to 
make them aſſignable may be aſſigned ſo as to give 
the aſſignee a right upon them againſt the aſſignor, 
but (a) not ſo as to give him a right againſt any of 
the antecedent parties. 

Bills and Notes are aſſigned either by deli- 
very only, or by indorſement and delivery. Bills 
and Notes payable to order are aſſignable by the 
latter mode only ; Bills and Notes payable to bearer, 
and Bills and Notes originally payable to order, 


(a) Hill v. Lewis. Salk. 132. Moor drew one Note payable to the De- 
fendant, or his order, and another payable to him generally, without any 
words to make it aſſignable: the Defendant indorſed them to Zouch; and 
Zouch to the Plaintiff; the firſt objection was that the Plaintiff had been 
guilty of laches, but the Jury thought he had not; and it was then urged 
that the ſecond Note was not aſſignable ; and Holt C. J. agreed that the in- 
dorſement of this note did not make him that drew it chargeable to the In- 
dorſee, for the words * or to his order” give authority to aſſign it by indorſe- 
ment; but the indorſement of a Note which has not theſe words is good ſo 
as to make the Indorſcr chargeable to the Indorſee 


and 
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and indorſed, as (a) they may des ſo as to be payable 
to the bearer, by either. 

On a transfer by delivery, the perſon making it 
ceaſes to (b) be a party to the Bill or Note; on a 
transfer by indorſement, he (c) is to all intents and 
purpoles a new drawer. 

Upon Bills and Notes for the payment of leſs than 
5. the indorſement (d) mult be atteſted by one 
ſubſcribing witneſs. 

No particular (e) words are eſſential to an indorſe- 
ment; the mere ſignature (F) of the indorſer is in 
general ſufficient. 

But the indorſement of a Bill or Note for the 
payment of leſs than five pounds muſt (g) mention 
the name and place of abode of the Indorſee, and 
bear date at or before the time of making it. 

An indorſement which mentions the name of the 
perſon in whoſe favour it is made, is called a full 


(a) See poſt p. 32. 

(6) Vide Ld. Raym. 442. 724. 929, 930. 12 Mod. 241. 408. 517. 321. 
Salk. 128.—g Salk. 68. Comb. 57. : 

(e) Smallwood v. Vernon. Str. 478. In an Action againſt the Indorſer of 
a Note the Declaration tated that he became chargeable according to the 
tenor of the Indorſement: and it was objected that the indorſement might 
appoint the payment at a time different from that mentioned in the Note ; 
ſed per cur. if it did, it would charge the Indorſer, for every indorſement 
is the ſame as making a new Note, Vide 2 Show. 501. Comb. 32. Skinn. 
255, 256. 342. 411.. 3 Mod. 87. 12 Mod 36. Ld. Raym. 181. 444. 744. 
Salk. 125. 132, 133. 3 Salk. 68. Str. 442. 479. 1 Atk. 282. 2 Atk. 18a. 
Burr. 670. 675. Doug]. 613. 

(d) Vide 145th G. III. c. 30. H 1. ante p. 5. 

(e) Vide Holt. 117. Ld. Raym. 176. 810. 

(f) Vide 12 Mod. 192. 244. Salk. 126. 128, 130, Ld. Raym. 444. 

(g) Vide 15. G. III. c. 30. f 1. ante p. 5. 


indorſe- 
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indorſement, an indorſement which does not, a 
blank one. | 

A blank indorſement, ſo long as it continues blank, 
makes a bill or note payable to the (a) bearer, but 
the holder may. write over it what he pleaſes. 

As long however as the firſt indorſement con- 
tinues blank, the (6) bill or note as againſt the Payee, 
the Drawer, and Acceptor, is aſſignable by mere 
delivery, notwithſtanding it may have upon it 
ſubſequent full indorſements. 

A full indorſement may reſtrain the negotiability 
of a bill or note. 


bo 


fa) Peacock v. Rhodes, Dougl. 611633. A Bill was drawn by the 
- Defendant payable to Ingham or order, Ingham indorfed it in blank, after 
which it was ſtolen; the Plaintiff took it bona fide, and paid a valuable con- 
fideration for it, and acceptance and payment being refuſed, gave notice to. 
the Defendant and brought this Action. A caſe was referved for the opinion 
of the Court, and it was contended that this Bill was not to be conſidered as 
payable to Bearer, and that the Plaintiff had no better right upon it than the 
perſon of whom he took it; but the Court faid there was no difference be- 
tween a Note indorſed in blank, and one payable to bearer; and the Plaintiff 
had judgment, Francis v. Mott, N. P. before Ld. Mansfield cited Dougl. 
613. wasa ſimilar caſe, and the Attorney General, who was for the Defend- 
ant, after attempting unſucceſsfully to ſhew that the Plaintiff Azxew the Bill 
was obtained unfairly, gave up the cauſe, | 

(5) Smith v. Clarke, Peake 225. A Bill was indorſed in blank by the 
Payee, and after ſome other indorſements was indorſed to Jackſon or order 
Jackſon ſent it to Muir and Atkinſon, but did not indorſe it, and Muir and 
Atkinſon diſcounted it with the Plaintiffs ; the Plaintiffs ſtruck out all the 
indorſements except the firſt, which continued blank. This was an Action 
againſt the Acceptor, and it was objected, that the Plaintiffs could not re- 
cover without an indorſement by Jackſon; but Ld. Kenyon held otherwiſe, 
and the Plaintiffs recovered, The Plaintiffs afterwards proved that Jackſon 
deſired Muir and Atkinſon to diſcount this Bill, but Ld, Kenyon thought 
the Plaintiff's caſe made out without this eyidence, 


An 
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An indorſement is reſtrictive, which either has ex- 
preſs words making it ſo, or is made in favour of a 
perſon who cannot make a transfer. | 

Thus an indorſement in theſe words, „“ pay the 
& contents to I. S. only,“ „“ to I. S. (a) for my ule ;” 
or (at leaſt when addreſſed to the Drawee) ( «+ the 
within muſt be credited to I. S.“ is reſtrictive. 
But the (c mere omiſſion of words to give a 
power of transfer, will not make an indorſement 
reſtrictive, 

A reſtridtive 


(a) P. Wilmot, J. Burr. 1227 Blackſt. 299. The Payee may check the 
currency of a Bill or Note by giving a bare authority to receive the money; 
as © Pay to A. for my uſe;” and per Lord Hardwicke in Snee v. Preſcott, 
1 Atk. 249. Bills and Notes are frequently indorſed in this manner “ Pray 
*« pay the money to my uſe,” in order to prevent their being filled up with 
ſuch an indorſement as paſſes the intereſt, ; | 

(5) Ancher v. Bank of England, Doug]. 61 5. 637- A Bill was drawn by 
the Plaintiffs upon Claus Heide and Co. payable to J-ns Mœſtue or order. 
Meeſtue indorſed it to this effect The within muſt be credited to Captain 
M. L. Dahl, value in account“ and ſent it to Claus Heide and Co. who 
credited Dahl for the amount, and gave notice to Dahl and the Plaintiffs 
that they had done ſo; an indorſement by Dahl was after wards forged upon 
the Bill, and the Bank diſcounted it. Claus Heide and Co. having become 
inſolvent, Fulgberg paid it for the honour of the Plaintifls, and upon the 
ground that the indorſement had reſtrained the negotiability of the Bill, 
they brought an Action for money had and received againſt the Bank: Lord 
Mansfield directed a Nonſuit, but upon a Rule to ſhew cauſe why there 
ſhould not be a new trial, and cauſe ſhewn, Ld. Mansficld, Willes and Aſhe 
hurſt, Js. thought the indorſement reſtrictive, and that the Plaintiffs were 
intitled to recover; but Buller J. thought otherwiſe; upon which Lord 
Mansfield ſaid, the whole turned on the queſtion, Whether the Bill continued 
negotiable? and if they altered their opinion they would mention the caſe 
again, but it never was mentioned afterwards, and upon a new trial Lord 
Mansfield directed the Jury to find for the Plaintiffs, which they did. 

(e) Moore v. Manning. Com. gt11. A Note was drawn by the Defends 
ant payable to Statham or order; Statham indorſed it to Witherhead, but 
did not add or to his order” and Witherhead indorſed it to the Plaintiff, 
The Detcndant contended that as there were no expreſs words to authorize 


F Witherbcad 
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A reſtrictive indorſement precludes the perſon 
in whoſe favour it is made from making a transfer 
ſo as to give a right of action againſt either the 
perſon making it, or any of the antecedent parties, 
and (where the reſtriction is expreſſed upon the bill 
or note} (a) from retaining a payment to their 
prejudice. 

An (ö) indorſement cannot be made for the 
transfer of leſs than the full ſum appearing to be 
due upon the bill or note, 
© OTE A transfer 


Witherhead to aſſign it, he had no ſuch power, but the whole Court reſolved 
that as the Bill was at firſt aſſignable by Statham as being payable to him or 
order, and as all Statham's intereſt was transferred to Witherhead, the right 
of aſſigning it was transferred alſo, and the Plaintiff had judgment, 

Acheſon v. Fountain, Str. 557. Bull. N. P. 273. A Bill was payable to 
- Abercrombie or order, and he indorfed it thus Pray pay the contents to 
„% Louiſa Acheſon.” This being ſtated in the declaration as an indorſement 
to Acheſon or order, it was objcQed that it was a fatal variance; but upon 
conſideration the whole Court was of opinion againſt the objection, becauſe 
this was the legal import of the indorſement, and Louifa Acheſon was au- 
thorized by it to make an indorſement over. 

Edie v. Eaſt India Company, Blackſt. 295. Burr. 1216. A Foreign Bill 
drawn upon the Eaſt India Company was payable to Campbell or. order; 
Campbell indorſed it to Ogilby, but did not inſert the words “ or order“ 
or any ſimilar words in the ind or ſement; Ogilby indo rſed it tothe Plaintiffs, 
It was inſiſted that under the indorſement to Ogilby he had no authority to 
indorſe it over, and upon that ground the Jury found for the Defendants; 
but upon a rule to ſhew cauſe why there ſhould not be a new trial, and 
cauſe ſhewn, the Court was clear, That as the Bill was originally in its na- 
ture negotiable, it continued ſo in the hands of Ogilby, and that his in- 
dorſement was good; and a new trial was granted. 

(a) Vide Aacher v. Bank of England. ante p. 33. note (3). 

(b) Hawkins v. Cardy, Ld. Raym. 360. Carth. 466. 12 Mod. 213. Salk, 
65, In an action upon a Bill drawn by the Defendant for 46. 198. payable 
to Blackman or order, the declaration ſtated that Blackman indorſed C43. 45. 
of it to the Plaintiff; the Defendant pleaded an inſufficient plea, upon which 
the Plaintiff demurred, but the whole court held the declaration bad, becauſe 
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(35) 


A transfer by indorſement will convey no title, 
except againſt the perſon making it, unleſs it is made 
by him who has a right to make the transfer: a 
transfer by delivery, may. 

Therefore in caſe of a loſs by theft or accident, 
if the Bill or Note be aſſignable by mere delivery, 
the thief or finder may (a) confer a title by trans- 

ferring 


the bill could not be indorſed for leſs chan all the money due thereon, and 
the Plaintiff diſcontinued his action. And per Gould J. in Johnſon v. Ken- 
nion, 2 Wils. 262. where the Drawer of a Bill has paid part, you may in- 
dorſe it over forthe reſidue; otherwiſe not, becauſe it would ſubje@ him to 
a variety of actions. a | 

(a) Anon Ld. Raym. 738. Salk. 126. 3 Salk. 51. B. loſt a bank bill pay» 
able to A. or bearer; C. found it, and aſſigned it for a valuable conſideration 
to D. who got a new bill for it fromthe Bank. Trover was then brought 
againſt D. for the firſt bill, but by Holt C. J. „ the Action will not lie againſt 
© tm becauſe he took it for a valuable confhderation, though it would againſt 
© C. as he had no title; but payment to C. would have indemnified the 
4% Bank.” | 

Miller v. Race. Bur. 452. A Bank Note payable to Wm. Finney or 
bearer was ſtolen out of the Mail in the night of the 11th December, 1756, 
and on the 12th came to the hands of the Plaintiff for a full and valuable 
conſideration, in the uſual courſe of his buſineſs, and without any know- 
ledge that it had been taken out of the Mail; he afterwards preſented it at 
the Bank for payment, and the Defendant being one of the clerks topped 
it, upon which an Action of Trover was brought; and upona caſe reſerved 
upon the point, whether the Plaintiff had a ſufficient property in the Note 
to entitle him to recover, the Court was clear in opinion that he had, and 
that the Action was well brought. 

Grant v. Vaughan, Burr. 1316. Vaughan gave Bicknell a Draught upon 


his banker, payable to * Ship Fortune or Bearer.” Bicknell loſt it, and the 


Plaintiff afterwards took it, bona fide, in the courſe of trade, and paid a vas 
luable conſideration for it: The banker refuſed to pay it, upon which the 
plaintiff brought this action againſt Vaughan. Lord Mansfield left it to the 
jury to conſider, firſt, whether the plainiiff came to the poſſeſſion of the bill 
fairly and bona fide; and 2dly, whether ſuch draught was in fact and prac- 
tice negotiable; and the jury found for the defendant: But upon an applica- 
tion for anew trial, and cauſe ſhewn againſt it, the court was clear that the 
ſecond point ought not to have been left to the jury, becauſe it was clear that 

Fa ſuch 
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ferring it; if it be not aſſignable otherwiſe than 
by indorſement he (a) cannot, 

The right to transfer a Bill or Note, is in the 
Payee, or in the perſon to whom it has been trans- 
ferred from him. 

An indorſement by a perſon of the ſame name 
with the perſon intitled to transfer it is (b) void 
(except againſt the perſon indorſing it, and the ſub- 
ſequent indorſers) though the perſon intitled to 
transfer it was not particularly deſcribed upon the 
Bill or Note. 


ſuch diaughts were negotiable, and if the jury thought the plaintiff took the 
note fairly and bona fide, of which there appeared to be no doubt, he was 
-entitled to recover. A new trial was accordingly granted, in which the 
plaintiff recovered the money, Peacock v. Rhodes, Dougl. 611. 633. ante 
page g2. 

By 9g & 10 W. III. c. 17. f. 3. If any inland Bill be loſt or miſcarry 
« within the time limited for its payment, the drawer fhall, on ſecurity 
& given upon requeſt to inderanify him if ſuch bill ſhall be found again, give 
& another bill of the fame tenor with the firſt.” And it ſhould ſeem that the 
equity of this ſtatute would comprehend indorſements alſo, and that the 
g & 4 Anne, c. g. (which gives the like remedics upon notes as were then in 
- uſe on inland bills) would extend it to notes. 

(a) In this caſe, however, it is adviſcable for the loſer, in order to guard 
againſt the forgery of his indorſement, to give immediate notice of the loſs 
to all the antecedent parties, and if payment has been made before ſuch no- 
tice could be given, to appriſe the payee thereof without delay. 

(b) Mead v. Young, 4 Term Rep. 28. A Bill payable to Henry Davis or 
order, was ſent by the poſt, and got into the hands of a wrong Henry Davis, 
who indorſed it to the plaintiff: there was no deſcription of Henry Davis in 
the bill, or addition to his name, nor was any fraud imputable to the plain- 
tiff. This was an action againſt the acceptor, and on his offering evidence 
to ſhew that the Henry Davis who indorſed the bill was not the perſon in 
whoſe favour it was drawn, Lord Kenyon was of opinion that the evidence 
was inadmiſſible, and he retained that opinion after canſe ſhewn againſt an 
application for a new trial; but Aſhhurſt, Buller, and Groſe, Js. held, that 
unleſs the indorſement was made by the perſon to whom the bill was really 
payable, it was a forgery, and could confer no title, and that therefore it was 
competent for the defendant to ſhew that the perſon who indorſed the bill 
was not the perſon in whoſe favour it was made, and a new trial was accord» 


ingly granted, 


(37) 


On a Bill or Note payable to A. for the uſe of B. 
the (a) right to transfer is in A. 

On a Bill or Note payable to ſeveral perſons, not 
in partnerſhip, the right to transfer is in all col- 
lectively, not (Y) in any individually, 

If the right to transfer a Bill or Note be in a 


feme ſole, and ſhe my, it (c) devolves upon her 
huſband. 


(a) Evans v. Cramlington, Carth. 35. 2 Vent. 30). Skinn. 264. A Bill 
was payable “to Price or order, for the uſe of Calvert.” Price indorſed it to 
Evans, after which an extent iſſued againſt Calvert, and the money due upon it 
was ſeized to the uſe of the King. Theſe facts appearing upon the pleadings, two 
points were made upon demurrer; the one, whether Calvert had ſuch an in- 
tereſt in the money as might be extended; and the other, Whether Price had 
power to indorſe the bill, or whether he had only a bare authority to receive 
the money for the uſe of Calvert; and the court of King's Bench, and after- 
wards the Exchequer Chamber, held that Calvert had not ſuch an intereſt as 
could be extended, and that Price had power to indorſe the bill, and judges 
ment was given for the plaintiff, 

(5) Carvick v. Vickery, Dougl. ad edit. p.653. n. 134. A Bill was drawn 
by father and ſon, who were not partners, payable to their own order. The 
ſon alone indorſed it, and upon an action by his indorſee againſt the accep- 
tor, Lord Mansfield thought an indorſement by both parties eſſential, and 
nonſuited the plaintiff. A new trial however was afterwards granted, the 
court, after time taken to conſider, being of opinion that by making the bill 
payable to their own order, the father and ſon had made themſelves partners 
as to this tranſaction; but upon the ſecond trial Lord Mansfield ſaid he did not 
think the queſtion ſo decided as to preclude evidence which was offered, that 
by the univerſal uſage and underſtanding of all the Bankers and Merchants in 
London the indorſement was bad, as not being ſigned by both the payees, and 
the Jury, una voce, declared that that was the uſage and underſtanding, and 
without hearing any evidence upon the point they found a verdict for the 
defendant. 

(c) Connor v. Martin, Str. 516. cited g Wils. 5. A Bill was made payable 
to Suſan Connor or order, while ſhe was ſole: She married, and during her 
coverture indorſed it to the plaintiff, and upon demurrer and argument the 
court of Common Pleas held, that the feme covert could not aſſign the note, 
becaufe by the marriage it became the ſole right and property of the huſ- 
band; and by Parker, C. J. in Miles v. Williams, 10 Mod. 246. if a note 
be payable to a feme ſole or order, and ſhe marries, her huſband is the proper 
perſon to indorſe it. 


(38) 


If the perſon who has the right to transfer a Bill 
or Note die, it (a) devolves upon his perſonal re- 
preſentative ; if he becomes bankrupt, on his aſſig- 
nees. 705 HR 

But if an executor or adminiftrator indorſe, 


he binds himſelf perſonally, not the aſſets in his 
hands. (6) 


The transfer of a Bill or Note may be made either 
before the expiration of the time limited for its 
payment, or, unleſs (c) the ſum payable thereby be 
under five pounds, (d) afterwards. 

But where a Bill or Note is indorſed over after 
the time appointed for its payment, if there is any 
fraud! in the tranſaction, it (e) ought to be left to the 


Jury 

(a) Rawlinſon v. Stone, g Wils. 1. Str. 1260. 2 Barnes 137. A Note was 
payable to A. B. or order: A. B. died inteſtate, and his adminiſtrator in- 
dorſed it to the plaintiff. Theſe facts appearing upon the declaration, the 
defendant demurred, and contended that the perſonal repreſentative of the 
payee had no power to indorſe a note, but the court of Common Pleas after 
three arguments, and the court of King's Bench upon error brought, were 
unanimouſly of opinion that he had, and each court ſaid, it was every day's 
practice, and the conſtant uſage for executors and adminiſtrators to'indorſe 
Bills and Notes payable to the order of their teſtators or inteſtates. 

(5) King v. Thom. 1 Term, Rep. 487, The court held that upon a 
Bill payable to ſeveral as executgrs, they might ſue as executors ; and per 
Buller J. no inconvenience can ariſe from their indorſing the Bill; for it 
they indorſe, they are liable perſonally, and not as executors ; for their 
indorſement would not give an action againſt the effects of the Teſtator. 

(e) Vide 17th G. III. c. go. F. 1. ante p. 5. 

(d) Dehers v. Harriott, 1 Show. 16g. A Bill was indorſed to the Plaintiff 
after it was due, and he had judgment without any objection on this ground. 

Mutford v. Walcott, Lord Raym. 575. Holt C. J. ſaid he remembered 
a caſe where a Bill was negotiated after che day of payment, and he had all 
the eminent merchants in London with him at his chambers, and they all 
held it to be very common, and uſual, and a very good practice. 

(e) Taylor v. Mather, B. R. E. 27 G. III. 3 Term Rep. 83. n. Indorſee 


of a Note againſt the maker, It appeared to have been indorſed after it was 
7 5 duc 


er eren 


( 39 ) 


Jury upon the ſlighteſt circumſtance, to preſume 
that the Indorſee knew of ſuch fraud. 

And though he was ignorant of the fraud, any (a) 
objeQtion which might have been taken againſt the 
Indorſer may be taken againſt him, if the Bill or 
Note appeared upon the face of it, when he took it, 
to have been diſhonoured. 

And it has been (5) held that he is liable to the 
ſame objeQtions as the Indorler, though there is no 


ſuch 


due, and there were many eircumſtances which led the court and jury to 
conclude it had been unfairly obtained, upon which the jury found for the 
Defendant, A new trial was refuſed upon the merits, and per Buller J. 
ci jt has never been determined that a Bill or Note is not negotiable after it is 
« due, but if there are any circumſtances of fraud in the tranſaction, and it is 
© indorſed to the Plaintiff after it is due, I have always left it to the jury upon 
the ſlighteſt circumſtance to preſume that the Indorſce was acquainted with 
„ the fraud.” The reſt of the court concurred in this opinion. 

(a) Brown v. Davies, 3 Term Rep, 80. Davies drew a Note payable to 
Sandall or order ; Sandall indorſed it to Taddy, and he had it preſented, and 
noted for non-payment. Davies then paid the money to Sandall, and he took 
up the Note from Taddy, but inſtead of returning the Note to Davies, in- 
dorſed it to Brown, Brown thereupon ſued Davies, and on Davi-s's offering 
to prove theſe fafts, Lord Kenyon thought they would not amount to a 
defence, unleſs it could be proved that Brown knew them when he took the 
Note, and he rejected the evidence; but upon a rule niſi for a new trial, 
and cauſe ſhewn,. Lord Kenyon ſaid, he thought there ought to be further 
inquiry; it did not ſtrike him at the trial that the Note had been noted be- 
fore Brown. took it, and that that circumſtance ought to have awakened 
Brown's ſuſpicion. Aſhhurſt and Buller Js. thought that the party taking a 
Note after it was due was to be conſidered as taking it on the credit of the 
perſon from whom he received it, and that whatever would be a defence 
againſt the giver, would be a defence againſt the receiver, upon which Lord 
Kenyon faid, he agreed with that, if the Note appeared on the face of it to 
have been indorſed, orif knowlege could be brought home to the Indorſee, 
that it had been ſo, but otherwiſe he was not prepared to go that length, 
Groſe J. ſaid, if colluſion could be proved between the defendant and Sandall, 
the defendant would not be intitled to inſiſt on the objection; but as the caſe 
then ſtood he thought there ought to be a new trial. Rule abſolute. 

() Banks v. Colwell, Launceſton Spring Aſſizes, 1488, before Buller J. 


elted 3 Term Rep. 81. Indorſee of a Note payable on demand, againit the 


640) 


ſuch appearance on the face of the Bill or Note, but 
(a) that doctrine has been doubted. 

A Bill or Note cannot be (5) indorſed or ne go- 
tiated after it has been once paid, if ſuch indorſe- 
ment or negotiation would make any of the 
parties liable who would otherwiſe be diſcharged. 

If a (c) man indorſe a Bill or Note before the 
ſum or time of payment be mentioned therein, he 
will be precluded from ſaying that his Indorſement 
was prior to the completion or iſſuing of the Bill 
or Note, even againſt a perſon who knew when 
he took it in what ſtate the Bill was at the time of 
the indorſement. 


Maker. The Note was given for ſmuggled goods; part of it was paid; and 
at was not indorſed to the Plaintift till a ycar and a half after it was given; 
no privity was brought home to the Plaintiff, but Buller J. was clearly of 
opinion he ought to be nonſuited ; and he faid it had been repeatedly ruled 
at Guildhall, that if a Bill or Note was indorſed over after it was due, the 
Indorſee took it on the credit of the Indorſer, and ſtood in his ſituation, 

(a) Vide Brown v. Davies, ante p. 39+ note (a) 

(5) Beck v. Robley, B. R. Tr. 14 G. III. cited x H. Blackſt. 89 n. 
Brown drew a Bill upon Robley, which Robley accepted, payable to 
Hodgſon or order ; Robley did not pay it when it was preſented, upon 
which Brown took it up; Brown afterwards indorſed it to Beek, and Beck 
brought an action upon it againſt Robley, but the Jury thought that when 
Brown took up the Bill, its negotiability ceaſed, and found tor the Defen- 
dant, and on a rule niſi for a new trial, the court thought the Jury right, and 
Lord Mansfield ſaid, © when a draft is given payable to A. or order, the 
« purpoſe is, that it ſhall be paid to A. or order, and when it comes back 
« unpaid, and is taken up by the Drawer, it ceaſes to be a Bill. If it were 
6 negotiable here, Hodgſon would be liable, for which there is no colour.“ 

(c) Ruſſell v. Langſtaff, Dougl. 496. 514. The Defendant to accom- 
modate Galley, indorſed his name on five copper plate checks, made 1n the 
form of promiſſory notes, but in blank, without any ſums, dates or times of 
payment being mentioned therein, and delivered them to Galley ; Galley 
filled them up 'as he thought fit, and the Plaintiff diſcounted them ; the 
Plaintiff knew the Notes were blank at the time of the indox ſement; Galley 

uot 


(41) 

Upon the transfer of a Bill drawn in Sets, each 
part muſt be delivered to the perſon in whoſe favour 
the transfer is made; otherwiſe the ſame incon- 
veniencies may follow, which would enſue upon 2 
neglett to deliver each of them to the Payee. 

The indorſement of a Bill or Note, implies an 
undertaking from the Indorſer to the perſon in 
whole favour it is made, and every other perſon to 
whom the Bill or Note may afterwards be transferred, 
exactly ſimilar to that which is implied by drawing a 
Bill, except that in the caſe of a Note, the ſtipula- 
tions with reſpett to the Drawer's reſponſibility and 
undertaking do not apply ; and a transfer by de- 
livery only, if made on account of an antece- 
dent debt, implies a ſimilar undertaking from the 
perſon making it, to the perſon in whoſe favour it is 
made. 


not paying them when they became due, the Plaintiff brought this action. 
Hotham B. before whom the cauſe was tried, was of opinion, that as the 
Notes were incomplete when the Defeadant indorſed them, no ſubſequent 
act of Galley could make them otherwiſe, becauſe that would alter the effect 
of the Defendant's indorſement, and he accordingly directed a verdict for 
the Defendant ; but upon an application for a new trial and cauſe ſhewn, 
Mr, Wallace the Attorney General, gave up the point, though Mr. Lee 
afterwards argued it, and Lord Mansfield ſaid, © Nothing is ſo clear as the 
«© point; the Indorſement on a Blank Note is a letter of credit for an inde- 
* finite ſum ; the Defendant ſaid, truſt Galley to any amount, and I will be 
* his ſecurity; it does not lie in his mouth to ſay, the indorſements were 
« not regular.” A new trial was accordingly granted, and a verdict having 
been found for the Plaintiff in a ſimilar action before Lord Mansfield, the 
Defendant ſubmitted in this, without going to a ſecond trial, h 


G 


CAP. III. 


Of the Acceptance of Bills. 


THE dodarine of acceptances applies to Bills only; 
for a Note may (a) be conſidered, on compariſon 
with a Bill, as accepted when it iſſues. 

An acceptance is an engagement to pay a Bill 
according to the tenor of the acceptance, and a 
general accceptance is an engagement to pay ac- 
cording to the tenor of the Bill. 

This engagement is made by the Drawee of the 
Bill or ſome (6) other perſon, to the (c) Drawer or 


ſome 


(a) D. acc. 2 Bl. Comm o. | 

() Mutford v. Walcott, Lord Raym. 575. 12 Mod. 410, Com. 76. per. 
Holt C. J. If A. draws a Bill on B. and B. will not accept, and C. offers 
5 to accept for the honour of the Drawer, the holder need not acquieſce, but 
« if he does C. is bound.“ And per Lord Mansfield and Yates J. in Pillans 
v. Van Microp, Burr, 1672. 1674. an acceptance for the honour of the 
Drawer will bind the Acceptor. 

(c) Pillans and another v. Van Mierop, Burr. 1663, White drew on 
the Plaintiffs at Rotterdam for £800. and propoſed to give them credit upon 
the Defendant's houſe in London ; the Plaintiffs paid White's bill, and wrote 
to the Defendants to know Whether they would accept ſuch bills as they 
(the Plaintiffs) ſhould draw in about a month upon them for { 800. on 
« White's credit.” The Defendants anſwered, that they would, but White 

having failed before the month elapſed, the Defendants wrote to the Plaintiffs 

not to draw. The Plaintiffs did however draw, and on the Defendant's 
refuſal to pay the bills brought this action. The jury found a verdi@ for the 
Defendants, but upon an application for a new trial, as upon a verdict 
againſt evidence, and two arguments upon it, the court was unanimous that 
the Defendant's letter was a virtual acceptance of ſuch bills as the Plaintiff 
Kould draw to the amount of f 800. and the rule was madg ebſolute. 
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(43) 


ſome of the other parties, before the (a) Bill is 


drawn 


Pierſon v. Dunlop and others, Cowp. 571. M*Lintot drew upon the 
Defendants in favour of Nicholl, and gave Nicholl a navy bill aſſigned to the 
Defendants as a ſecurity till the bill of exchange ſhould be accepted; both 
bills were ſent to the Defendants, who ſaid, the bill of exchange would not 
be accepted till the navy bill was paid, but they would receive the money 
on the navy bill; and they wrote to M*Lintot ſaying his bill would receive 
due honour, but it was drawn too ſhort, being payable before the navy bill; 
they afterwards received the money on the navy bill, but refuſed to pay the 
bill of exchange, upon which this action was brought: the Plaintiff ob- 
tained a verdiR, but the Defendants had a rule to ſhew cauſe why there 
ſhould not be a new trial, and inſiſted that the letter to M*Lintot, upon 
which the jury had in ſome meaſure 'relied, was no acceptance; but on 
cauſe ſhewn, Lord Mansfield ſaid, ** I confider what the Defendants did as 
© anacceptance ; it has been truly ſaid, as a general rule, that the mere 
« anſwerof a merchant to the Drawer of a bill, ſaying—he will duly honour 
te jt, is no acceptance, unleſs accompanied with circumſtances which may 
* induce a third perſon to take the bill by indorſement—if there are any 
* ſuch circumſtances, it may amount to an acceptance, though contained in 
a letter to the Drawer; in this caſe, there is great reaſon to ſay, that what 
« the Defendants did was equivaleat to an acceptance ; there may be a 
« conditional, as well as an abſolute acceptance, what then is the declaration 
„ by the Defendants, but an undertaking that the bill ſhould be accepted, 
« when the navy bill was paid; after this he writes this letter, which is an 
« admiſhon he looked to the navy bill as the fund out of which the bill of 
«© exchange was to be paid.“ A new trial was refuſed, 

Maſon v. Hunt, Dougl. 284. 297. Rowland Hunt in Dominica wrote a 
letter to his partner Thomas Hunt in London, ſtating that he had agreed that 
Thomas ſhould accept bills for f 3600. upon certain conditions; it was 
doubtful whether thoſe conditions had been performed, but at all events it 
was clear that the obligation created by this letter was waived ; an action 
was however brought againſt the Hunts, and after a verdict for the Defendants 
and an application for a new trial, upon which the court took time to con- 
ſider, Lord Mansfield ſaid, „There is no doubt but an agreement to ac- 
ti cept may amount to an acceptance, and it may be couched in ſuch terms 
6 as to put a third perſon in a better ſituation than the Drawer.“ 

Powell v. Monnier, 1 Atk. 611, Newburgh drew upon Monnier for 50. 
and ſent him a letter of advice, and Monnier wrote for anſwer that the bill 
ſhould be duly honoured, and placed to Newburgh's debit. A bill in 
chancery was afterwards filled againſt Monnier's executrix, upon the ground 
that this letter amounted to an acceptance, and Lord Hardwicke thought it 
clear that it did, and decreed payment, 


(a) Vide Pillans v. Van Microp * Maſon v. Hunt, ante p. 42. Note (c) 
5 2 
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drawn or (a) afterwards, verbally (5) or in writing; 
and 1s either abſolute or (c) conditional, and when 
made after the drawing of the Bill, is according to 
or (d) varying from its tenor. 


(a) Vide Powell v. Monnier, ante p. 42. note (c). 
(5) Cox v. Coleman, M. 6 G. II. cited arguendo Ann. 75. A foreign 


bill drawn on Defendant was proteſted for non acceptance and returned, - 


and afterwards Defendant told the Plaintiff, “if the bill comes back, I 
will pay it;“ and this was held a good acceptance. 

Lumley v. Palmer, Str. 1000 Ann. 24. In an action againſt the Defen- 
dant as acceptor of a bill, the acceptance appeared to be by parol only; whick, 
Lord Hardwicke C. J. ruled to be ſufficient ; but Eyre C. J. of te nne 
pleas having ruled it otherwiſe in Reo v. Meggott, H. 7+ G. II. an ap- 
plication was made for a new trial, and the court to ſettle the point ordered it 
to be argued ; upon the argument the court held Lord Hardwicke's direction 
right, and Eyre C. J. waived his opinion and agreed with the court of 
King's Bench ; and this determination 1s referred to and approved of in Julian 
v. Shobrooke, 2 Wils. 9. Powell v. Monnier, 1 Atk. 612. and in Pillans v. 
Van Mierop, Burr. 1662, Lord Mansfield ſays, a verbal. acceptance is 
binding; and in Sproat v. Matthews, 1 Term Rep. 182, it was taken for 
granted by the court and bar, that a parol acceptance was good. Sce alſo 
Str. 817. | 

(c) Smith v. Abbott, Str. 1152, Defendant accepted a bill to pay when 
goods conſigned to him were ſold; he ſold the goods, and on being ſued upon 
his acceptance inſiſted in arreit of judgment that it was not binding becauſe 
it was conditional ; but the court on conſideration held, that though the 
Plaintiff might have refuled to take it, and have proteſted the bill, yet as he 
did take it, it was binding on the Defendant. 

Julian v. Shobrooke, 2 Wils. 9. The Defendant accepted a bill to pay, 
when in caſh, for the cargo of the ſhip Thetis; and on being ſued, moved in 
arreſt of judgment that a conditional acceptance was not good; but the 
court held otherwiſe, and over-ruled the objection, | 

Pierſon v. Dunlop, Cowp. 571. ante p. 43. An'anſwer that the bill 
would not be accepted till a navy bill was paid, was held a conditional 
acceptance to pay, when the navy bill ſhould be diſcharged. * 


(d) Wegerſloffe v. Keene, Str. 214. A foreign bill for £129. 188. 4d. 


was drawn on the Defendant, and he accepted it to pay f 100. part thereof ; 
he was ſued upon this acceptance, and on demurrerto the replication, infilted 
that a partial acceptance was not good within the cuſtom of merchants; 
but the court held otherwiſe, and judgment was giyen for the Plaintiff. 
Walker 
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An acceptance is ſeldom made before the Bill is 
drawn by any other perſon than the Drawee ; after- 
wards for the purpole either of promoting the nego- 
tiation of a Bill where the Drawee's credit is ſuſ- 
pected, or to ſave the reputation and prevent the 
proſecution of ſome of the parties where the Drawee 
cither cannot be found, is not capable of making 
himſelf reſponſible, or refules acceptance, it is not 
uncommon ; and it is called an acceptance for the 
honour of the (a) perſon on whole account it is 
made, and enures to the benefit of all the parties 
ſubſequent to that perſon, 

Such of theſe acceptances as are made with the 
former view are conſidered as made on account of 
the perſon in poſſeſſion of the Bill at the time they 
are made, and ſuch as are made with the latter, 
unleſs they declare the contrary, on account of the 
Drawer. | | 


Walker v. Atwood, 11 Mod. 190. A bill was drawn on the Defendant 
8th of April; and no time fixed for its payment it was preſented to 
Defendant 18th April, and he accepted it to pay 8th September; this being 
ſtated in the declaration, the Defendant demurred, and inſiſted that as no 
time was preſcribed for the payment, the bill was payable at ſight, and then 
a promiſe to pay two or three months after ſight, was not an acceptance within 
the cuſtom of merchants ; but the court held it was an acceptance within the 
cuſtom, and the demurrer was overruled. 

Petit v. Benſon, Comb. 452. A bill was accepted to be paid, half in 
money and half in bills; and the queſtion was, whether there could be a 
qualification of an acceptance, and it wes proved by divers merchants that 
there might, for he that might refuſe the bil! totally, might accept itin part; 
but that the holder was not bound to acquieſce in ſuch acceptance. 


(a) Vide Lutw, 899. Beawes, f. 34 1ſt ed. p. 418, §. 40. 42. 1ſt. ed. 
P- 419. | 
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If a Bill is drawn on ſeveral perſons not conneded 
in partnerſhip, an acceptance by one will bind him, 
but him (a) only. 

On a Bill drawn upon a man by the defcription 
of ſervant, a general acceptance will (b) bind him 
perſonally. 

An acceptance after the Bill is drawn may be 
made even after (c) the time appointed for its 
payment. 

(a) Bull. niſi prius, 279. In the caſe of two joint traders, an acceptance 
by one will bind both; but if ten merchants employ one factor, and he 
draw a bill upon them all, and one accept it, this ſhall only bind him, and 


not the reſt. Mar. ad ed. 16. Beawes \. 228. iſt ed. p. 444. Molloy B. 2 
c. 10. F. 18. 


(3) Thomas v. Biſhop, Ann. 1. Str. 955. A Bill for £200. was drawn 


upon the Defendant by the deſcription of Mr. H. Biſhop, caſhier of the York 
Buildings company, at their houſe in Wincheſter-flreet, London; and the bill 
directed him to place the f 200. to the account of the company, the De- 
fendant accepted the bill, but on being ſued, infiſted that the acceptance did 
not hind him perſonally, and gave in evidence that the letter of advice from 
the Drawer of the bill waa ſent to the company; but Page J. directed the 
jury to find for the Plaintiff, which they did, and upon a rule to ſhew cauſe 
why there ſhould not be a new trial, the whole court held the direction right, 
that. the addition to the Defendant's name was only to defcribe him with 
more certainty, and to point out where he was to be found, that the direRion 
to place the money to the account of the company was for the uſe of the 
Drawee only, and that the letter of advice could not vary the caſe againſt an 
Indorſee (which the Plaintiff was) becauſe an Iudorſee could only look to 
the bill itfelf. 

(c) Jackſon v. Piggot, Lord Raym. 364. Salk. 127. Carth. 459. 12 
Mod. 212, In an action againſt the acceptor of a bill, the declaration ſtated 
that it was dated 25th March 1696, payable one month after date, and that 
in April 1697, it was ſhewn to the Defendant, and he promiſed to pay it 
according to its tenor and effect; after verdict for the Plaintiff, it was moved 
in arreſt of judgment, that the promiſe was void, becauſe as the day of 
payment was paſt at the time of the acceptance, it was impoſſible to pay the 
bill according to its tenor and effect; but it was anſwered for the Plaintiff, 
that it amounted to a promiſe to pay generally; and of that opinion was the 
court, and they accordingly gave judgment for the Plaintiff. 

Mutford v. Walcot, Lord Raym, 574. Salk. 129. 12 Mod. 4:0. Com. 
75. is preciſely to the ſame effect. 
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In ſuch caſe an acceptance to pay according to 
the tenor, will (a) be conſidered as a general ac- 
ceptance to pay upon demand. 


A written acceptance is either made upon the 
Bill or (% elſewhere. 

On a written acceptance by the Drawee, his 
name need not appear, and any words written by 
him upon the Bill, not putting a direct negative 
upon its requeſt, as, & accepted,” (c) © preſented,” 
& ſeen,” (c) + the day of the month,” or a (4) 

direftion 


(a) Vide Jackſon v. Piggott, and Mutford v. Walker, ante, p. 46. note (c) 

() Vide Pillans v. Van Mierop, Maſon v. Hunt, Powell v. Monnier, and 
Pierſon v. Dunlop, ante, p. 42. note (c) 

(c) Anon. Comb. 401. per Holt, C. J. If the Drawee underwrites a 
Bill „ preſented ſuch a day, or only the day of the month,“ *tis ſuch an ac- 
knowledgement of the Bill as amounts to an acceptance; and this was 
declared by the jury to be the common prattice. 

Powell v. Monnier, 1 Atk. 611. A Bill was ſent by the poſt to the 
Drawee for acceptance; he entered it in his bill book (which was his practice 
with all bills he received, whether he meant to accept them or not) wrote 
upon it the number of the entry; and kept it ten days; on the tenth he wrote 
upon it the day of the month, and returned it, ſaying he could not accept it, 
and per Lord Hardwicke, It has been ſaid to be the cuſtom of merchants, 
<« that if a man underwrites any thing, be it what it may, it amounts to an 
* acceptance; but if there were nothing more than this in the caſe, I ſhould 
&« think it of little avail to charge the Defendant,“ but he decided that a 
letter the Drawee had written amounted to an acceptance. Vide ante, p. 
43- note (c) | 

(4) Moor v. Whitby, B. R. Tr. 10 G. III. Bull. mi. pr. 250, A bill 
drawn by Newton on Whitby, was preſented for acceptance, and Whitby 
wrote upon it 4 Mr. Jackſon pleaſe to pay this note, and place it to Mr. 
Newton's account, R. Whitby;“ it was inſiſted that this was no acceptance, 
but merely a direction to Jackſon to pay it out of a particular fund, and if 
there was no fund, there was to be no payment; ſed per cur. this is a 
direction to Jackſon to pay the money; and it ſignifies not to what account 
it is to be placed; that is between Jackſon and Whitby only; this is clearly 
an acceptance. | 
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direction to a third perſon to pay it, is prims facie 
a complete acceptance. 

Nay a (a) modern reporter of ſome authority 
would wiſh us to believe that an expreſs refuſal to 
accept, written on a Bill, is an acceptance; but this 
is not the caſe, unleſs it is accompanied with a con- 
duct which ſhews an intent to deceive the perſon 
taking the Bill away into a belief that it is accepted. 

On a written acceptance by any other perſon than 
the Drawee it ſhould ſeem eſſential that his name 
ſhould appear. 

A promiſe to accept, if made upon an (6) ex- 
ecuted conſideration, or if it (c) influences any 
perſon to take or retain the Bill, is a compleat ac- 
ceptance as to the perſon to whom the promiſe is 
made in the one caſe, and the perſon influenced in 
the other, and all the ſubſequent parties in each. 

Thus a (d) promiſe to accept ſuch Bills as B. 
ſhould after the expiration of a month draw on ac- 
count of a debt from C. to B. was held a complete 


acceptance. | 
But 


(a) In Ann. 75. is this note. © Underwriting or indorſing a Bill thus,” 
© I will not accept this Bill,” is held by the cuſtom of merchants a good ac- 
ceptance, but by Lord Mansfield in Peach v. Kay, in Sittings after Trinity 
Term 1781, It was held by all the Judges that an expreſs refuſal to accept 
written on the Bill, where the Drawee apprized the party who took it away 
what he had written was no acceptance; but if the Drawee had intended it 
as a ſurprize upon the party, and to make him conſider it as an acceptance, 
they ſeemed to think it might have been otherwiſe. | 

() Vide Pillans v. Van Mierop, ante, p. 42. note (c) 

(c) Vide Pierſon v. Dunlop, and Maſon v. Hunt, ante, p. 42. note e (e) 

(4) Pillans v. Van Mierop, ante, p. 42. note (c) 


(a] In 
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But a promiſe to accept, made upon an executory 
conſideration is not (a) binding ſo long as ſuch 
conſideration remains executory, unleſs it influences 
ſome perſon to take or retain the Bill. 

So a verbal promiſe to accept, though the party 
expreſsly defer a written acceptance, as where he 
ſays, „Leave the Bill and I will accept it,” is a (6) 
complete acceptance. So a verbal promiſe to accept 
a returned Bill when it ſhall come back, is binding 
(c) if it do come back. 

An anſwer by the Drawee when a Bill is called 
for, “ there is your Bill, it is all right,” is no (d) 
acceptance. 

An acceptance to pay when remitted for is () a 
conditional acceptance. 


(a) In Pillans v. Van Mierop, ante p. 23. note (c). Burr. 4666. Lord 
Mansfield ſays, „It was argued upon at the trial, that this imported to be 
* a credit given to the Plaintiffs in proſpect of a future credit to be given 
% by them to White, and this credit might well be countermanded before 
the advancement of any money, And this as ſo.“ 

(5) D. Molloy, B. 2. c. 10. . 20. Mar. ad ed. 17, 

(e) Cox v. Coleman, ante p. 44. note (6) 

(4) Powell v. Jones, Eſpinaſſe, 17. In an action againſt the Defendant as 
acceptor of a Bill, the only evidence to prove the acceptance was, that when 
the Bill was called for he returned it, and ſaid, there is your Bill, it is all 
right.“ Lord Kenyon thought theſe words could by no implication 
amount to an acceptance, and nonſuited the Plaintiff, Vide ante p. 48. 
note (a) 

(eh, Banbury v. Liflett, Str. 1211. The Drawee accepted a Bill © for 
* Lifſett and Galley of Leghorn, to pay as remitted from thence at uſance,” and 
it was objected in an action againſt him that there was no evidence to ſhew 
he had a remittance, and that his acceptance was conditional only. Lee 
C. J. declared he ſo underſtood it, but he left it to the Jury, and they 
found for the Defendant upon another point, and gave no opinion upon 
this, 
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So an anſwer by a Drawee who lived in London, 


of a ſhip was conſigned to him and a perſon in 


riſtol, and that till he ſhould know to which port 
the ſhip would come he could not accept, connected 
with a ſubſequent anſwer that the Bill was a good 
one, and would be paid though the ſhip ſhould be 
loſt, was (a) held a conditional acceptance only; it 
eing clear, that the Drawee looked for an oppor- 
tunity of reimburling himlelf, and had three events 
in contemplation, the ſhip's arrival at Briſtol, her 
arrival at London, and her loſs: in the two latter 
he ſhould have the opportunity, and therefore ac- 
cepted ; in the former, he ſhould not, and did not 
accept. 

Bit an anſwer by the Drawee, that he would pay 
if I. S. would not, but that he mult firſt apply to 
him, not that he thought he would pay, but becauſe 
he judged it right to put him to the trial, with an 
aſſurance to the holder, that he might reſt ſatisfied 
of the payment, was held (5) an abſolute ac- 
ceptance. 


(a) This was the caſe of Sproat v. Matthews, 1 Term Rep. 182. The 
ſhip did arrive at London, and the Defendant diſpoſed of the Cargo; but 
it appearing that upon the Defendant's anſwer that the Bill would be paid 


though the ſhip ſhould be loſt, the Plaintiff noted the bill for non- acceptance. 


Buller J. held that the acceptance was conditional only, and that the noting 
ſhewed the Plaintiff did not chooſe to take it, and directed a nonſuit; and 
and upon a rule to ſhew caufe why there ſhould not be a new trial, the Curt, 
viz. Willes, Aſhhurſt, and Buller Js. concurred that the acceptance was con- 
ditional only, but Willes J. thought if there were a doubt whether it was 
conditional, or whether the Plaintiff had precluded himſelf from inſiſting upon 
it, all the facts ſhould have been left to the jury, and he was therefore of o- 
pinion that the nonfuit ſhould be ſet aſide; but the other Judges thought dif- 
ferently, and the rule was diſcharged. 
- (6) Wilkinſon v. Lutwidge, Str. 648. Two Bills drawn on the Deſendant 
were ſent to him by the Plaintiff's agent for acceptance, and he wrote for 
anſwer, 
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If a man purpoſes making a conditional accept- 
ance only, and commits that acceptance to writing, 
he ſhould be careful to expreſs the conditions 
therein: for of any verbal condition he may annex 
to the acceptance he will not be at liberty to avail 
himſelf againſt (a) any ſubſequent party, if either 
ſuch party, or :ny intermediate one between him and 
the perſon to whom the acceptance was given, took 
the Bill without notice of ſuch condition, and gave 
a valuable conſideration for it, and at all events the 
onus of proving ſuch condition will be upon the 
acceptor. | 

A conditional acceptance becomes abſolute, as 
ſoon as its conditions are performed. 


Thus an answer by the Drawee, that he could 


not accept until a navy Bill ſhould be paid, was 


anſwer, „ The two bills which you ſent me, I will pay if the owners of the 
© Queen Anne do not: and they living in Dublin mult firſt apply to them: 
I hope to have their anſwer in a week or ten days: I do not expect they 
„% will pay them, but I judge it proper to take their anſwer before I do, 
„% which I requeit you will a:quaint Mr. Wilkinſon with, and that he may 
© reſt ſatisfied of the payment. He afterwards wrote, * I have not had an 
« opportunity of ſending the bills to the Owners of the Queen Anne, but 
„vill take the firſt opportunity, and ſhell then remit to the gentlemen con- 
«© cerned, according to my promiſe,” One of the bills he paid, but being 
ſued upon the other he contended, that his acceptance was conditional only, 
to pay if the Owners of the Queen Anne did not: but Raymond C. J. held 
it an abſolute acceptance, and that the attempt to procure payment from the 
Owners of the Queen Anne was to be made by him, and was wholly for 
his benefit and accommodation, but that the Plaintiff was to have his money 
at all events. The Jury found accordingly for the Plaintiff, 

(a) Maſon v. Hunt, Dougl. 286. 299. Per Lord Mansficld, “ If an 
« agreement to accept is conditional, and a third perſon takes the bill 
knowing of the conditions, he takes it ſubject to them.“ 
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thought (a) to operate as an abſolute acceptance 
upon. the payment of the navy bill. 

But if the Drawee ſays he cannot accept without 
further direQions from I. S. and I. S. afterwards 
deſires him to accept, and draw upon A. B. for the 
amount, the (ö) mere drawing upon A. B. will not 
make this an acceptance although the actual pay- 
ment of the Bill on him may. 

An acceptance varying from the tenor differs 
from it either in the (c) ſum, the (d) time, the (e) 
place, or (/ mode of payment. | 

But though any of theſe acceptances bind the 
perſon making them, the holder of a Bill is intitled 
from the undertaking of the Drawer and Indorſers 
to expett an abſolute acceptance by (g) the Drawee, 


(a) Pierſon v Dunlop, ante p. 42. note (c) 

(b) Smith and another v. Niſſen and another, 1 Term Rep. 269. Taubert 
ordered goods of the Defendants, and defired them to draw on the Plaintiffs 
for the amount, which they did: the Plaintiffs wrote two letters to the 
Defendants, one faying they could not accept, becauſe the Defendants had 
ſent more goods than were ordered, but that they had written to Taubert 
for further directions; the other ſaying they had written to Taubert, and 
were waiting his anſwer before they could accept, but had defired the holder 
to keep the bill; in the mean time Taubert deſired the Plaintiffs to accept, 
and draw on Goverts for the amount ; they accordingly drew on Goverts, 
' who refuſed to accept, and upon that they paid the bill for the honour of the 
Defendants, and brought an action againſt them for money paid ; the Plaintiffs 
had a verdiR, but the Defendants moved for a new trial on the ground that 
the drawing on Goverts was an acceptance of the bill drawn by the Delen- 
dants. Sed per cur. What the Plaintiffs did did not amount to an acceptance, 
for they never meant to make themſelves liable, unleſs the bill they drew was 
accepted and paid, and a rule was refuſed, 

(e) Vide Wegersloffe v. Keene, ante p. 44. note (d) 

(d) Vide Walker v. Atwood, ante p. 44. note (d) | 

(e) Biſhop v. Chitty and Smith v. De la Fontane, poſt, 

( f) Vide Petit v. Benſon, ante p. 44. note (d) | 

(4) Mar, ad ed, 22, | 

or 
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or if there be ſeveral not conneRted in partnerſhip 
by (a) each, for the payment of the full (5) ſum of 
money mentioned therein, (c) according to its tenor, 
ſpecilying {d) (if none be mentioned for the purpoſe) 
a place for its payment, and (e) expreſſing, if the 
Bill be payable within a limited time after ſight, the 
time of its preſentment for acceptance; and may 


reject any other, 
If upon the offer of any other acceptance the 


holder does any att expreſſing a non acquieſcence 
therein, as if he gives notice to any of the antecedent 
parties generally that acceptance is refuſed, or notes 
the Bill for non-acceptance, the offer (f) is not 
binding. 

There is a caſe (g) however in which it has been 
{uppoſed to have been decided, that if the holder 


(a) Malloy B. 2. c. 10. 5. 18, 19. Mar, 2d ed. 16. 

(5) Molloy, B. 2. c. 10. 4. 20. Mar, 2d ed. 17. Beawes, 4. 218. p. 443. 

(c) Molloy, B. 2, c. 10. F. 28. Mar. ad ed. 21. Beawes, F. 221. p. 444- 

(4) Mut ford v. Walcot, Lord Raym. 575. per Holt C. J. Ita bill be 
* payable at London, and the perſon on whom it is drawn accept it, but 
5 names no houſe where he will pay it, the party that has the bill is not 
© bound to be ſatisfied with this acceptance. 

(e) Beawes, p. 452. Where a bill is drawn payable at fo many days 
ſight, the acceptance muſt expreſs the day it is made. | 

( /) Sproat v. Matthews, ante p. 50, note (a). 

(g) Price v. Shute, Beawes, 54 222. 1ſt ed. p. 444. Moll. B. 2. c. 10. F 28. 
A Bill was drawn payable 1ſt January, and the drawer accepted it to pay 
the firſt of March: the holder truck out the firſt of March and ſubſtituted 
the firſt of January, and ſent the bill for payment on that day, which the 
acceptor refuſed : the holder then truck out the firſt of January and reſtored 
the firſt of March, and in an action on this bill, the queſtion was, Whether 
theſc alterations did pot deſtroy the bill? and Pemberton C. J. tuled that they 


did not. . 
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ſtrikes out an acceptance which varies from the 
tenor of the Bill, and ſubſlitutes an acceptance ac- 
cording to the tenor, he may afterwards reſtore the 
acceptance he {truck out, and that fuch acceptance 
will continue binding, but it has (a) been doubted 
whether the determination went farther than to de- 
cide that the alteration in the acceptance (though it 
annulled the acceptance and diſcharged the acceptor) 
did not deſtroy the Bill as to the other parties. 
This waiver may be either expreſſed or implied. 
The obligation allo of a complete acceptance may 
be () waived. 
An (c) agreement to confider an acceptance as at 
an end, or a (d) meſſage to the acceptor upon an 
accom- 


TM (a) In Maſter v. Miller, 4 Term Rep. 330. Ld Kenyon in commenting on 
| the caſe of Price v. Shute obſerves, that the books do not ſay againſt whom 
the action was brought; and it could not have been againſt the acceptor, be- 
cauſe his acceptance was ſtruck out by the party himſelf who brought the 
action; and he concludes, ** that vn the perſon to whom the bill was direct- 
ed refuſing to accept the bill as it was originally drawn, the holder refort:d to 
the drawer ;”” however Buller J. 4 Term Rep. 336. fays he cannot conſider 
this caſe in any other light than as an action againſt the acceptor, becauſe the 
books only ſtate what paſſed between the holder and the acceptor. 

(5) Vide Walpole v. Pulteney, infra note (c) Black v. Pceic infra note (d] 
and Maſon v. Hunt, p. 54. note (a) and in Dingwall v. Dunſter, poſt p. 56. note 
fa) the whole court held, that though nothing ſhort of an expreſs agreement 
would diſcharge the acceptor, an expreſs agreement would. 

(c) Walpole v. Pulteney, cited Doug]. 236, 237.—248, 249. Walpole held 
a bill acccpted by Pulteney, but agreed to conſider his acceptance as at an 
end, and wrote in his bill book, oppoſite the entry of this bill, © Mr. Pul- 
«& teney's acceptance at an end,” Walpole kept the bill from 1772 to 1775, 
without calling upon Pultency, and then brought this action. The jury found 
a verdict for the Plaintiff, but the Court of Exchequer thought the verdict 
wrong, and granted a new trial, upon which the jury found for che De- 
fendant. | 

(d) Black v. Peele, cit Dougl. 236, 237.—248, 249. Black arreſted Peele 
as acceptor of a bill drawn by Dallas, but on finding that the acceptance was 

al 
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accommodation Bill, that the buſineſs was ſettled 
with the Drawer, and he need give himſelf no further 
trouble, is an expreſs waiver; the receipt (a) of 
the known conſideration of the acceptance, an 
implicd one. 

If the holder of a Bill receives a part of the 
money from the Drawer, and takes a promiſe from 
him upon the back of the Bill for the payment of 
the reſidue at an enlarged time, it (6) is for a Jury 


to 


an accommodation one, his attorney took a ſecurity from Dallas, and ſent 
word to Peele, that he had ſettled with Dallas, and that Peele need give 
himſelf no further trouble ; Dallas afterwards became bankrupt, upon which 
Black again ſued Peele; but it was held that as Black had in expreſs words 
diſcharged Peele, the action could not be maintained. 

(a) Maſon v. Huat, Dougl. 284. 297. ante p. 42. note (c). Rowland 
Hunt agreed that his Partner Thomas Hunt ſhould on conſignment of a cargo 
and an order for its inſurance accept bills for £3,600. The cargo was con- 
ſigned, the order for inſurance given, and Thomas Hunt effected che in- 
ſurance, but he refuſed to accept the bills; after fome negotiation, the 
Plaintiff being the. holder, ſigned a memorandum, by which after ſtating that 
the conſignment had been made on account of the bills, and that the Hunts 
being apprehenſive that the net proceeds might not be ſufficient to diſcharge 
them had refuſed to accept, he accepted the bill of lading and policy, and 
undertook to apply the net proceeds, when in caſh, as far as they would go to 
the credit of the Payee, in part payment of the bills; the Plaintiff after- 
wards ſued the Hunts; and inſiſted that Rowland Hunt's agreement was an 
acceptance: but after a verdi& forthe Detendant, and time taken to conſider, 
upon a rule to ſhew cauſe why there ſhould not be a new trial, the whole 
court was clear that by the memorandum the Plaintiff had waived all right 
to inſiſt on Rowland Hunt's agreement, for it was obvious that the whole con- 
ſideration of the acceptance was the conſigument, upon which there would 
be a commiſſion, and the policy, and theſe the Plaintiff had taken to himſelf; 

(% Ellis v. Galindo, B. R. M. 24 G. III. cited Dougl. 2r0. note. 
James Galindo drew upon his brother for £ go. in favour of the Plaintiff ; 
when the bill became due James paid the Plaintiff (g. 158. 4d. and indorſed 
a promiſe to pay the remainder in thiee months. Three years elapſed, and 
then the plaintiff ſued the drawee upon his acceptance, Lord Mansfield 
thought the defendant diſcharged, and nonſuited the plaintiff, An applica- 


tion 
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to ſay whether this is not a waiver of the acceptance, 
but it ought to be left to them with ſtrong obſerva- 
tions to ſhew that it is. 

But a neglett to call upon an acceptor, or an 
indulgence. to any of the other parties, though for 
ever ſo long a time, ſhall (a) not be conſidered as a 


walver. 


tion was made for a new trial, when Lord Mansfield ſaid, he thought the caſe 
did not interfere with that of Dingwall v. Dunfter, but a rule to ſhew cauſe 
was granted : after cauſe was ſhewn Lord Mansfield ſaid, * the doubt is, 
whether the queſtion ſhould not have been left to the jury, it being a queſtion 
of intention ariſing out of the circumſtances.'* Willes J. thought it ſhould 
have been left to the Jury; and per Buller J.“ I rather think thecaſe ſhould 
have gone to the jury; but I am not therefore of opinion that there ought 
t to be a new trial; the indorſement could not have been meant as an ad- 
& ditional ſecurity, for the Drawer was equally liable before. I ſhould 
tc have left the queſtion to the Jury, but with very ſtrong obſervations ; and 
« as the demand is ſo ſmall, I do not think there ought to be a new trial.“ 
Rule diſcharged. 

(a) Dingwall v. Dunſter, Dougl. 235. 247. Dunſter lent Wheate his 
acceptance, which became due igth December 1774; it was then in the hands 
of Dingwall, but he finding that Wheate was the real debtor wrote to his 
attorney in February and November 1775 for payment, received intereſt 
upon the bill from Wheate, and ſuffered ſeveral years to elapſe without 
calling on Dunſter; on 13th February 1775, Dunſter wrote to thank Ding- 
wall for not proceeding againſt him, and faid he had been informed by a per- 
fon Dingwall had ſent, that Wheate had taken up the bill; but Dingwall took 
no notice of this letter; he afterwards ſued Dunſter, for whom the Jury 
found, but upon a rule to ſhew cauſe why there ſhould not be a new trial, the 
whole court held that there was nothing in the Plaintiff 's conduct to diſcharge 
Dunſter; that it meant nothing more than an indulgence to him, and that he 
would try to recover from the drawer if he could; but by Lord Mansfield, 
no uſe has been made of the Defendant's letter; probably the fact did not 
warrant him in aſſerting that a perſon the Plaintiff ſent had told him Wheate 
had taken up the bill; had the Plaintiff by any thing in his conduct, con- 


firmed him in ſuch a belief, it might have altered the caie. 
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C AP. IV. 


Of the Preſentment for Acceptance or Payment, and 
Notice of a Non-acceptance or Non payment. 


THE Receipt of a Bill or Note implies an un- 
-dertaking from the receiver to (a) every perſon'who 
would be intitled to bring an action on paying it, 
to (b) preſent in proper time the one, where 
neceſſary, for acceptance, and each for payment, 


to (c) allow no extra time for payment, and to 


give (d) notice without delay to ſuch perſon of a 
failure in the attempt to procure a proper acceptance 
or payment; and a (e) default in any of theſe 
reſpects will diſcharge ſuch perſon from all reſponſi- 
bility on account of a non-acceptance or non-pay- 


(a) Vide poſt p. 77. to p. 81. 
| (% Vide poſt p. 59. to p. 65. 

{c) Vide Tindal v. Brown, poſt p. 71, note (5) 

{d) Vide poſt p. 70. to 78. 

(e) Vide poſt p. 70. to 78. 

Syderbottom v. Smith, Str. 649. In an aQtion againſt the Indorſer of 
a Note, Eyre C. J. of the Common 'Pleas directed the Jury to find for 
the Defendant, becauſe the Plaintiff had not proved diligence to get the 
money from the Maker; being of e old opinion that the Indorſer only 
warrants upon default of the maker. : | 

Gee v. Brown, St. 792. The holder of an inland bill gave the acceptor 
time by intervals from 14th May when the Bill became due, to th June, and 
then ſued the Drawer, but there being no notice to him, Eyre C. J. held the 
Jofs ought to fall on the Plaintiff, 
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(58) 
ment, and make (a) the Bill or Note operate as 4 
ſatisfattion of any debt or demand for which it was 
given. 

The preſentment is to be made where the Bill or 
Note is payable. 

If the Drawee or Maker cannot be found at the 
place where the Bill or Note is payable, and it ap- 
pears that he never lived there, or has (b) abſconded, 
the Bill or Note is to be conſidered as diſhonoured ; 
if he has only removed, the holder (c) muſt en- 
deavour to find out to what place he has removed, 
and make the preſentment there. 

If on a preſentment it appears that the Drawee or 
Maker is dead, the holder (d) ſhould enquire after 


(a) By 3 and 4 Ann. c. 9. F. 7. It is enafted, that if any perſon doth 
accept any ſuch bill of exchange, for and in ſatisfaction of any former 
debt, or fam of money formerly due unto him, the ſame ſhall be accounted 
and eſteemed a full and compleat payment of ſuch debt, if ſuch perſon ac- 
cepting of any ſuch bill for his debt, doth not take his due courſe to ob- 


tain payment thereof, by endeavouring to get the ſame accepted and paid, 


and make his proteſt as aforeſaid, either for non- acceptance, or non-pay- 
ment thereof. | 

(b) Anon, Lord Raym. 743- ** The cuſtom of merchants is, that if B. 
« upon whom a bill of exchange is drawn, abſconds before the day of 
« payment, the man to whom it is payable may proteſt it, to have better 


4 ſecurity for the payment, and to give notice to the Drawer of the abſcond- 


« ing of B.“ Proved by merchants at Guildhall, Tr, 6 W. and M. 
before Treby, C. J. 

(e) Collins v. Butler, Str. 1087. The maker of a note ſhut up his houſe 
before the note became due, and in an action againſt an Indorſer, the queſtion 
„ies, Whether the Plaintiff had ſhewn ſufficient in proving that the houſe was 
ſhut up? and Lee, C. J. thought not, bat that he ſhould have given in 
evidence that he enquired after the maker, or attempted to find him out, 

(a) Molloy, B. 2. c. 10. 5. g4. If a bill be accepted, and the party dies, 
& yet there muſt be a demand made of his executors or adminiſtrators ; and 
% ig default of payment, a proteſt muſt be made. 


his 
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his perſonal repreſentative, and if he lives within a 
reaſonable diſtance, preſent the Bill or Note to him. 

If a Bill or Note is made payable at a Banker's 
it is (a) ſufficient to preſent it for payment at the 
Banker's, and if the Banker is himſelf the holder, it 
is (a) ſufficient for him to ſee whether he has effects 
in hand, 

A prefentment ſhould be made at a ſeaſonable 
time. | 

If by the known cuſtom of any place Bills and 
Notes are only pavable within limited hours, a 
preſentment there out of thoſe hours is unreaſonable, 

And ſo is a preſentment out of the hours of buſineſs 
to a perlon of a particular deſcription in a place 
where by the known cuſtom of that place all perſons 
of his deſcription begin and leave off buſineſs at 
ſtated hours. 


A preſentment for acceptance is not (b) neceſſary, 
except upon Bills payable within a limited time after 


light, 


(a) Saunder ſon and others v. Judge, 2. H. Bl. 309. A note made pay- 
able at the Plaintiff's was indorſed to them; when it became due, the 
maker having no effects in their hands, they wrote to one of the Indorſors to 
ſay it was not honoured, and afterwards brought an action againſt him; but 
it appearing that they had made no demand on the maker they were none 
ſuited ; on ſhewing cauſe however againſt a rule for a new trial, the court 
held that it was ſufficient to preſent the note where the Maker made it pay- 
able, and as the perſons at whoſe houſe it was made payable were themſelves 
the holders, it was ſufficient for them to refer to their books and fee{whether 
they had effects in hand, and anew trial was granted, 

(% Molloy, B. 2. c, 10. F. 16. * If a bill is drawn upon a merchant 
& in London payable to I. S. at double uſance, I. S. is not hound in ſtrict- 
* neſs of law to procure an acceptance, but only to tender the bill when 
% the money is due.“ | | 

Beawes, 5. 266, p. 453- © There is no obligation to procure acceptance 

12 "I 


| 
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No (a) certain time is fixed within which this 
preſentment muſt be made, but it ſhould (65) be 
made within a reaſonable time. 

What ſhall be deemed a reaſonable time (6) muſt 
depend upon the particular circumſtances of each 


caſe, and it (5) muſt always be for the Jury to ſay - 
whether there has been an improper delay. 

No delay warranted by the common courſe of 
buſineſs is improper, nor is any delay which is oc- 
caſioned by keeping the Bull in (6) circulation at a 
diltance from the place where it is payable ; but, 
a delay by locking it up for any length of time 
(63). : 

[f a Bill payable abroad at a certain time after 
ſight is taken in a courſe of negotiation (d) it is not 


© to a bill payable at a day certain, as the time goes on whether accepted or 
6 not; but it is otherwiſe with bills payable at ſo many days ſight.“ See 
alſo Mar. 12, 13. and Bleſard v. Hirit, and Goodall v. Dolley, poſt. p. 84 
note (a) 

Indeed in all caſes where a bill is remitted to a factor or agent it may be 
his duty to apply for an acceptance, and he may be anſwerable tor any loſs 
his principal may ſuſſer by a neglect; but this neglect does not affect the bill, 
if payable otherwiſe chan after fight, nor the principal's right thereon, Vide 
Beawes, F. 49- p. 420. Mar. 12, 13. 

(a) Per Eyre C. J. and Heath J. H. Bl. 569, 570. 

(5) Per Eyre C. J. 2 H. Bl. 6g. 

{c) Per Buller J. 2 H. Bl. 170. Sce Muilman v. D'Eguino, infra note (4) 

(4) Muilman v# D'Eguino, 2 H. Bl. 565. In debt on bond con- 
ditioned to pay certain bills drawn on India at 60 days after ſight in caſe they 
mould be returned proteſted, Defendant pleaded that they were not preſented 
for acceptance within a reaſonable time after the drawing; it appeared that 
they were drawn 5th March 1793, that they were indorſed on that day by 
Defendant to Plaintiffs, who procured them for a houſe at Paris; that 
Plaintiffs ſent immediate advice to the houſe at Paris, and on receiving 
their directions on goth April, ſent them to India, where they arrived the 
ad of October; on 5th October, the holder wrate to the Drawee who was 


from 


661 


neceſſary to ſend it by the firſt opportunity to the 
place where it is payable. 

If a Bill is payable in India 60 days after ſight it 
is not neceſſarily a neglet to omit preſenting it 
for acceptance for 26 days after its arrival. 


from home, deſiring him to accept the bills, and on 14th October, he ſent an 
anſwer of refuſal; ſome of the bills were thereupon proteſted 29th October, 
and the reſt 18th November, Eyre C. J. leſt the caſe to the Jury, but told 
them he thought the bills had been ſent to India in time, as they were put up 
here for negotiation, and were therefore liable to be delayed, and that they 
were preſented in India in time after their arrival. The Jury found for the 
Plaintiff, and on a rule to ſhew cauſe why there ſhould not be a new trial 
and cauſe ſhewn, the court was ſatisfied with the verdict, and Plaintiff had 
judgment. Eyre C. J. ſaid, „It is not neceſſary to lay down any new rule 
as to bills of exchange payable at ſight, or within a given time afterwards ; 
&* if it were, I ſhould feel great anxiety not to clog the negotiation of bills - 
* eircumſtanced like theſe. It would be a very ſerious and difficult thing 
* to lay, that a perſcn paying a foreign bill, in the way theſe were bought, 
5 ſhould be obliged to tranſmit it by the firſt opportunity to the place of its 
& deſtination. There would alſo be a great difficulty in ſaying, at what time 
* ſuch a bill ſhould be preſented for acceptance. The courts have been very 
“ cautious in fixing any time for preſenting for acceptance an inland bill 
1% payable at a certain period after ſight, and it ſeems to me more neceſſary 
* to be cautious, with reſpe& to a foreign bill payable in that manner. I 
„think indeed the holder is bound to preſent the bill in reaſonable time, 
in order that the period may commence from which the payment is to - 
$ take place; but the queſtion what is reaſonable time, muſt depend on the 
« particular circumſtances of the caſe; and it muſt always be for the Jury 
* to determine whether any laches are imputable to the Plaintiff.“ Per Buller]. 
6% The only rule I know of, which can be applied to the caſe of bills of ex- 
«© change, is that due diligence muſt be uſed. Due diligence is the only thing 
& to be looked at, whether the bill be foreign or inland, and whether it be 
* payable at fight, at fo many days after, or in any other manner. But. I 
* think a rule may thus far be laid down as to laches with regard to bills 
s payable at fight, or a certain time after ſight, namely, that they ought to be 
« put in circulation; and if a bill drawn at three days fight were kept out 
in that way for a year, I cannot ſay there would be laches; but if inſtead 


« of putting it in circulation, the holder were to lock it up for any length 
« of time, I ſhould ſay that he would be guilty of laches, but farther than 
© this, no rule can be laid down.” Per Heath J. “' No rule can be laid down 
& as to the time for preſenting bills payable at ſight, or ata given time after- 
* wards, In the French ordinances of 1673, in Poſtlethwaite and Mar ius, 
6 it is ſaid, “ That a Bill payable at fight or at will is the ſame thing.“ 
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Upon a preſentment for acceptance, the Bill 
ſhould be left with the Drawee (a) twenty-four 
hours, unleſs in the interim he either accepts, or 
declares a reſolution not to accept. 

But a Bill or Note muſt not be leſt (unleſs it is 
paid) on a preſentment for payment, if it be, the 
preſentment is (Y) not confidered as made until the 
money is called for. 

The time when a preſentment for payment muſt 
be made, depends upon the time when the Bill or 
Note is payable. 

A Bill or Note payable on demand, is payable 
immediately upon preſentment, and a Bill payable 
at ſight, is either payable immediately upon pre- 
ſentment, or (c) within the days of grace after- 
wards, and each muſt be preſented within a reaſon- 
able time aſter the receipt, or put into a courſe of 
negotiation. 

It does (d) not ſeem clear whether what ſhall be 
conſidered as a reaſonable time is to be taken as a 


(a) Vide Mar. 2d ed. 16. Mal. b. 3. c. 5. , 1 Lord Raym. 281. 

() Hayward v. Bank of England, Str. 550. Hayward kept caſh at the 
Bank, and paid in a Banker's Note; the Runner to the Bank left it the next 
morning, and called for the money in the afternoon, but in the interval the 
Banker had ſtopped ; and though this appeared to be the uſual praftice at 
the Bank, King C. J. ſaid it was dangerous to ſuffer perſons to deal with 
notes in that manner, and that the Common Pleas were of that opinion in 
the like caſe, and he directed the Jury to find for the Plaintiff, which they 
did, ſed vide Turner v. Mead and Hoar v. Da Coſta, poſt 63. note (6) 

(c) See J'anſon v. Thomas, ante p. 24. note (5) and poſt. p. 66. note (c) 
(qa) See ante Muilman v. D'Eguino, p. 60 note (d] Tindall v. Brown, poſt 
P+ 71, note (5). Appleton v. Sweetapple, poſt p. 65. note (c) Hankey v. 
Trotman, poſt p. 67 note (d c) 


queſtion 


„ 
queſlion of faRt, for che determination of the Jury, 
or as a queſtion of law for the determination of the 
court, and perhaps it may vary according to the 
occaſion on which the Bill or Note was given, and 
the parties between whom the queſtion ariſes. 

Upon a Bill or Note payable on demand or at 
ſight, and given for caſh by a perſon who makes the 
profit by the money on ſuch Bills or Notes a ſource 
of his livelihood, it is difficult to ſay what length of 
time ſuch perſon ſhall be intitled to conſider unrea- 
ſonable ; but upon ſuch Bills or Notes given by way 
of payment, or paid into a banker's, any time be- 
yond that which the common courſe of buſineſs war- 
rants (a) 18. | 

Upon a Bill or Note of this kind given by way of 
payment, the courſe of buſineſs ſeemed formerly to 
allow the party to keep it, if it was payable in the 
place where it was given, until the (5) morning of the 


(a) See Turner v. Mead, infra note (6), 

(% Ward v. Evans, Ld Raym. gas. A banker's note was paid to the 
plaintiff's ſervant at noon, and preſented for payment the next morning, at 
which time the Banker ſtopped payment. On a caſe reſerved, the court 
held it was preſented in time, and judgment was given for the plaintiff. 

Moor v. Warren, Str. 415- The Deſendant gave the Plaintiff a Banker's 

note at two o' clock in the afternoon, and he tendered it for payment the 
next morning at nine: the banker {topped a quarter of an hour. before; and 
Pratt C. J. told the jury the loſs ſhould fall on the defendant, there being 
no laches in the plaintiff, who had demanded the money as ſoon as was uſual 
in the courſe of dealing, and that keeping the note till next morning, could 
not be conſtrued giving a new credit to the banker; and the jury found for 
the plaintiff, In Holmes v. Barry, Str. 41g. the circumſtances were the 
ſame, and King C. J. of the Common Pleas gave a ſimilar direction, and 
the jury found accordingly. | 

Fletcher v. Sandys, Str. 1248. A Banker's note was paid to the Plaintiff 
after dinner, and he ſent it ſor payment the next morning; but the Banker 

had 
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next day of buſineſs after it's receipt, and till the 
next poſt, if payable elſewhere, but (a) not longer. 


had ſtopped payment; and Lee C. J. ruled that there were no laches in the 
Plaintiff, and that in all theſe cafes there muſt be a reaſonable time allowed; 
conſiſtent with the nature of circulating paper credit. 

Turner 'and others v. Mead, Str, 416. The defendants paid the ſword 
blade company (the plaintiffs) two banker's notes at three o'clock in the 
afternoon, and the next morning their ſervant left them at the Banker's in 
order to call for the money in the evening, it then being the cuſtom with the 
plaintiffs and the bank to ſend out their notes in the morning and to call for 
the money in the afternoon. The Plaintiffs* ſervant called for the money 
between fout and five in the afternoon, and the banker had juſt ſtopped pa y- 
ment; and becauſe the Plaintiffs had done nothing more than was uſual in 
leaving the notes in the morning without taking the money, Pratt C. J. di- 
refed the Jury to find for them, which they did. 

Hoar v. da Coſta, Str. 910. The Defendant paid the Plaintiff a Banker's 
note at twelve; he put it into the Bank at one, and at ten the next morning 
the runner from the bank carried it with other notes, and left them, as was 
then uſual, to call again for the money : he called at eleven, and was told the 


banker's ſervant was gone to the bank; he called again at two, when the ban- 


ker ſaid he was going to ſtop, and refuſed payment, but he paid ſmall notes 
till four o'clock. The Defendant gave notice to the Plaintiff the next morn- 
ing: the queſtion was, whether this note was payment to the Plaintiff. It 
was inſiſted for the Defendant, that if the note had been tendered by itſelf it 
would have been paid ;-and for the Plaintiff, that if there had been no de- 
mand there would have been no laches, being within a day after the receipt. 
Raymond C. J. ſaid there was no ſtanding rule, and left it to the jury, who 
found for the Plaintiff. 

(a) Manwaring v. Harriſon, Str. 308. On Saturday the 17th of September, 


about two o'clock, Harriſon gave Manwaring a Banker's note dated 5th 
'September, and payable to Harriſon or order on demand; Manwaring paid 


it away the ſame afternoon to J. S. and he preſented it for payment on the 
Tueſday morning as ſoon as the ſhop was open; but the Banker ſtopped pay- 


ment at that time. Manwaring paid the money to J. S. and brought this ac- 


tion to recover it from Harriſon, Pratt C. J. left it to the jury, whether 
there had been any negle&; and obſerved, that as Harriſon had kept it eleven 


days he probably would not have demapded payment ſooner than J. S. did, 
The jury wiſhed to leave it to the Court whether there had been a reaſonable 


time; but the Chief Juſtice told them they were the judges of thaty upon 

which they found for the Defendant, and gave it as their opinion, that a per- 

ſon who did not demand a Banker's note in two days took the credit on hime 
* 


Melf. ; 
Faſt 


( 65.) ; 


Thus where a note of this kind payable in London 
was given there in the morning, a preſentment the 
next morning was held (a) ſufficiently early: a pre- 
ſentment at two the next afternoon too (6) late. 

But in (c) a very modern caſe, where a ſimilar 
note was given in London at one, and not preſented 
till the next morning, two juries held the delay un- 
reaſonable, but it was againſt the opinion of the Court. 

A Bill or Note of this kind, given by way of pay- 
ment to a banker, muſt (d) be preſented by him as 
ſoon as if it had been paid into his hands by a cuſ- 


tomer. 


A ill or Note of chis kind paid into a banker's, 
if payable at the place where the banker lives, muſt 


be preſented the next time the banker's clerk goes (e) 
his rounds. 


Eaſt India Company v. Chitty, Str. 1175. At half paſt eleven in the morn- 
ing of the 18th of January, the Defendant paid the Eaſt India Company's 
Caſhier a banker's note, and they did not ſend it for payment till the next 
day at two, at which time the banker ſtopped payment. The queſtion was, 
Who ſhould bear the loſs ? and upon examining the Merchants it was held, 
that the Company had made it their own by not ſending it out the afternoon 
they received it, or at furtheſt the next morning; and the jury found accord- 
ingly for the defendant. 

(a) Ward v. Evans, Moore v. Warren, Holmes v. Barry, Fletcher v. San» 
dys, ſupra p. 63. note (ö). 

(5) Eaft India Company v. Chitty, ſupra. 

(c) Appleton v. Sweetapple, B. R. M. 23 G. III. A Bill payable in Lon- 
don on demand was given to the plaintiff in London at one o'clock in the af- 
ternoon, and he did not preſent it till the next morning; the queſtion was, 
Whether he preſented it in time? Lord Mansfield left the point to the jury, 
who faugd for the Defendant; but the Court granted a new trial becauſe the 
queſtion was a matter of law upon which the judge ſhould have decided; 
the jury found again for the defendant, but agataſt the Judge's direction; a 
ſecond new trial was granted, and the jury again found for the Defendant ; 
and then the Court refuſed to interfere, 

(d e] Hankey v. Trotman, Black. 1. The Plaintiff w was a Banker, and had 
a Bill on the Defendant, for which the Defendant paid him a draught upon 
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A (a) Bill or (5) Note importing to be pay able 
within a limited time after a certain event, or (c) at 
ſight, is not in fact payable until (d) two days after 
the expiration of that time, nor unleſs the third be 
a day of public reſt until (4) three. 

Theſe 


another banker at twelve at noon, and the Plaintiff got it marked for accep- 
tance that aight; before the next morning the banker on whom it was drawn 
ſtopped, The queſtion was, Whether the Plaintiff or Defendant ſhould bear 
the loſs? The jury found a verdict for the Defendant, and upon a rule to ſhew 
cauſe why there ſhould not be a new trial, and cauſe ſhewn, the Court? 
(Wright J. dubitante) held that it was a queſtion of fact, whether the Plain- 
tiff had ſufficient time for receiving the money, of which the jury were the 
proper judges, and the verdict ſtood. 

(a) Coleman v. Sayer, 1 Barnard, B. R. 141 an action upon an Inland Bill 
payable fix days after fight, one queſtion was, Whether three days grace are 
allowed where a bill is payable at certain days after ſight, as well as where it 
is payable upon ſight? and Raymond C. J. ſaid they were allowable in one 
caſe as well as in the other. Another queſtion was, Whether they were al- 
lowable upon Inland as well as upon Foreign Bills? and the Common Ser- 
jeant and Foreman of the Jury ſaid it was the conſtant practice in the city to 
allow them in both caſes, upon which Raymond C. J. ſaid he would not alter 
it; hut the Plaintiff was nonſuited on another point, 

(5) Brown v. Harraden, 4 Term Rep. 148. In an action on a note dated 
13th September 1789, and payable ad November, the declaration ſtated a 
preſentment and refuſal on the ad of November. The Defendant pleaded a 
tender on the 5th, and the Plaintiff replied a Bill of Middleſex ſued out the 
4th; Rejoinder, that Defendant was not liable to pay the note at the time the 
Bill of Middleſex was fued out, and Surrejoinder that he was. Demurrer 
and Joinder. The queſtion, therefore, was, Whether three days grace were 
to be allowed on Promiſſory Notes ? and after argument the court was unani- 
mous that they were. The ſame point was taken for granted in Smith v. 
Kendall, ante p. 12. note (c). Sce Dexlaux v. Hood, Bull. Ni. Pr. 274 ? 
Ward v. Honeywood, Dougl. 62. May v. Cooper, Fort. $76. 

c) See Coleman v. Sayer, ante note (a), and in J'anfon v. Thomas, ante 
p. 24. note (6), Buller J. mentioned a caſe before Willes C. J. in London, in 
which a jury of Merchants was'of opinion that ns uſual days of grace were 
to be allowed on bills payable at fight. 

(4) Taſſell v. Lewis, Lord Raym. 743 · In cafe of Foreign Bills of Ex- 
change the cuſtom is that three days are allowed for the payment of them, 
« but if it e that the laſt of che three days is a Sunday, or great holi - 
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Thele extra days are called days of grace. 

Different (a) countries vary in the number of days 
allowed by way of grace. 

Upon the laſt day of grace, and within a reaſon- 
able time before the expiration of that day, a Bill or 
Note mult be preſented for payment, 

But if the holder makes a ſecond preſentment on 
that day, the drawer or maker is (6) intitled to inſiſt 


on paying it when ſuch preſentment is made, with- 


out paying the fees. of noting or proteſting, notwith- 
ſtanding ſuch preſentment is made after the banking 
hours, and for the purpoſe of noting and proteſting. 

A preſentment on the ſecond day of grace, where 
the third 1s not a day of public reſt, is a (c) nullity. 

Upon a Bill payable within a limited time after 
ſight, the time muſt be computed from its (d) pre- 
ſentment for acceptance; and upon a Bull or Note 


© day, as Chriſtmas Day, &c. upon which no money uſed to be paid, there 
« the party ought to demand the money upon the ſecond day, otherwiſe it 
& will be at his own peril, Merchants in evidence ſwore this to be the cuſ- 
tom of merchants, and it was approved by Holt C. J. See alſo 2 Bl. Com. 
469. Mar. ad ed. 25. 

(a) Bea wes, 5. 260. 1ſt ed. p. 449. 

() Leftley v. Mills, poſt. p. 74. note (6) | 

(c) Wiffen v. Roberts, Eſpinaſſe 261. A Bill was dated 1ſt November 
1793, and payable three months after date; in an action againſt the Drawer 
it appeared that the only preſentment for payment was on the gd of February 
which was only the ſecond dayof grace, and the day following was not a day 
of public reſt; and Lord Kenyon held that the non-payment by the acceptor 
the day before the bill became regularly due, was not ſuch a default in him at 
could authoriſe the holder to have recourſe to the drawer, and the Plaintiff 
was nonſuited, 

(d) Beawes, 5. 252. 1ſt ed. p. 447. but Mar. ad ed. p. 19. ſays from the 
day of acceptance only. 
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(68) 


payable within a limited time after the date, where it 
has no date, from (a) the day it iſſued, 

The calculation of the time depends upon the dif- 
ferent modes of computing time. | 

All places with which we are in the habit of nego- 
tiating Bills, compute their time as we do (except 
that Ruſſia adheres to the old ſtyle) by years reckon- 
ed in a ſeries from the birth of our Saviour, and 
divided each into 12 months, and 365 (or in every 
fourth year 366) days. 

Upon a Bill drawn at a place uſing one ſtyle, and 
payable at a place uſing the other, if the time is to 
be reckoned from the date it ſhall be computed ac- 
cording to the ſtyle of the place at which it was 
drawn, otherwiſe according to (b) the ſtyle of the 
place where it is payable; and in the former caſe 
the date (c) muſt be reduced or carried forward to 
the ſtyle of the place where the Bill is payable, and 
the time reckoned from thence. 

Thus on a Bill dated the firſt of March, old ſtyle, 
and payable here one month after date, the time muſt 
be computed from the 1gth of February, new ſtyle; 
and on a Bill dated the 19th of February, new ſtyle, 
and payable at Peterſburgh one month after date, 
from the firſt of March, old ſtyle. 


fa) Armitt v. Breame, Lord Raym. 1076. An award which directed the 
removal of ſome ſcaffolds within 58 days from the date of the award, had no 
date, and an objection being taken upon this ground, the Court ſaid that the 
time was to be computed from the Delivery. 

(5) Vide Mar. ad ed. p. 25. Beawes, 9. 251. iſt ed. p. 447. 

(c) Mar. ad ed, p. 22, 


Where 


( 69 ) 


Where the time after the expiration of which a 
Bill or Note imports to be payable is limited by 
months, it is to be computed by (a) calendar, not 
lunar months. 

Thus on a Bill or Note peyable one month after 
date, and dated the firſt of January, the (6) month 
will not expire till the firſt of February. 

Where the time is computed by days, the day on 
which the event happens 1s to be (c) excluded. 

Thus on a Bill or Note payable ten days after 
date, dated the 1ſt of January, the time does not 
expire until the 11th. 

Inſtead of an expreſs limitation by years, months, 
or days, we continually find the time on Bills drawn 
or payable at Amſterdam, Rotterdam, Hamburg, 
Altona, Paris, or any place in France, Cadiz, 
Madrid, Bilboa, Leghorn, Genoa, or Venice, 
limited by the uſance, that is, the uſage between 
thoſe places and this country; becauſe, in the 
infancy of Bills, all Bills between this country and 

(a) Mar. 2d ed. p. 19. 

(5)* Vide Mar. 2d ed. p. 24. Beawes, 5, 253+ 1ſt ed, p. 447. 

(c) Bellaſis v. Heſter, Lord Raym. 280. Lut w. 1591. Upon a bill 
payable ten days after fight, Treby C. J. was of opinion that the day on 


which the bill was ſeen by the Drawee was not to be reckoned one of the 
ten, becauſe then a bill payable one day after fight would be payable the 


day it was ſeen, but Powell and Neville Js. held the contrary, and judgment 


was given according to their opinion, However in May v. Cooper, Fort. 
376. the court ſeemed to conſider a note payable ten days after date, and 
dated the 21ſt July, as payable the g1ft, (not allowing however any days of 
grace) and in Coleman v. Sayer. 1 Barnard, B. R. 303. In an action upon a 


bill payable fix days after fight, one queſtion was, whether the day of fight 


was to be reckoned one of the fix, and Raymond C, J. faid it was not, and 
the modern practice is coaformable to his opinion. 
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(70) 


any of thoſe places reſpectively were uſually made 
payable after the ſame interval. 

An ufance between this kingdom and Amſterdam, 
Rotterdam, Hamburg, Altona, Paris or any place 
in France, is one calendar month from the date of 
the Bill; an uſance between us and Cadiz, Madrid, 
or Bilboa, two; an ufance between us and Leghorn, 
Genoa, or Venice, three. 

A double uſance is double the accuſtomed time; 
an half uſance, half. 

Where it is neceſſary to divide a month upon an 
half uſance, which is the caſe where the uſance is 
either one month or three, the (a) diviſion notwith- 
ſtanding the difference in the length of months con- 
tains fifteen days. | 

The bankruptcy or known inſolvency of the 
Drawee or Maker is no (6b) excuſe for a neglett to 
make a preſentment, or to give notice. 

Notice (c) muſt be given of a failure in the at- 
tempt to procure an acceptance, though the ap- 
plication for ſuch acceptance might have been 
unneceſſary. 


(a) Mar. 2d ed. p. 2g. 

(5) In Ruſſel v. Langſtaffe, Dougl. 497. 513. Lee faid arguendo, that it 
had frequently been ruled by Lord Mansfield at Guildhall, that it is not an 
excuſe for not making a demand on a note or bill, or for not giving notice of 
non-payment, that the Drawer or acceptor has become a bankrupt, as many 
means may remain of obtaining payment by the aſſiſtance of friends, or 
otherwiſe, and Lord Mansfield who was in court, did not deny the aſſer- 
tion: this dictum was alſo referred to arguendo in Bickerdike v. Bollman, 
1 Term Rep. 408. | 

(e) Vide Bleſard v. Hirſt, and Goodall v. Dolley, poſt p. 79. note (a) 


* 
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So if the Drawee offer a partial or conditional 
acceptance, or an acceptance at an extended period, 
or if any. other perſon offers an ablolute one, 
though the holder may be willing to acquieſce in 
ſuch acceptance, he muſt give notice. | 

In that caſe however, if he wiſhes to have the 
power of availing himſelf of it, he ſhould mention 
in his notice the acceptance offered, for a notice 
generally of non-acceptance ſhews (a) he did not 
acquieſce in ſuch offer. 

A neglect to give notice upon the refuſal of any 
thing more than a conditional acceptance, is done 
away by the completion of thoſe conditions before 
the Bill becomes payable ; and a neglect upon the 
refuſal of any thing more than a partial acceptance, 
diſcharges the perſons intitled to it only from their 
reſponſibility on account of the non-payment of the 
reſidue, 

The notice muſt come from the holder, and though 
there is no preſcribed form for it, ought to import 
that the holder looks on (6) the perſon to whom it 
is given as liable, and expetts payment from him. 

(a) Vide Sproat v. Matthews, ante p. 50. note (a/. 

(b) Tindal v. Brown, 1. T. R. 167. A note which became due 5th 
October, was preſented at ten in the morning, and the maker not being at 
home, word was left for him where it lay; the holder ſent again che 6th, 
when the maker promiſed to take it up within the banking hours, which 
were from 9 to 4; on the 7th, the holder ſent again to the maker, and the 
note not being paid, gave notice to the Defendant who was an Indorſer, but 
the Defendant ſaid he had made it his own; the maker had told him on the 
6th, that he could not pay it, and deſired the Defendant would: all the 
parties lived at Briſtol ; the Jury found for the Plaintiff, but upon a rule to 
ſhew cauſe why there ſhould not be a new trial and cauſe ſhewn, the court 


granted a new trial; Lord Mansfield ſaid, What is reaſonable notice is a 
6 queſtion 
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(72) 
5% give this notice, in the caſe of a fareign Bill, 
effekt, it is (e neceſſary * a minute of the non- 


acceptance 


« queſtion partly of fat, and partly of law: it may depend in ſome 
* meaſure on facts; ſuch as the diſtance at which the parties live, the courſe 
«© of the poſt, &c. but wherever a rule can be laid down with reſpect to this 
« reaſonableneſs, that ſhould be decided by the court, and adhered to for 
« the ſake of certainty.” Per Willes J. New: credit was given to the 
© maker, and I cannot conſider notice from the maker equal to notice from 
« the holder.” Aſhurſt J. © The reaſonableneſs ought to be ſettled as a 
« queſtion of law; the next day at the moſt is as long as is neceſſary in a 
t caſe like this; if the parties live at a ſmall diſtance, this is a ſufficient 
« time ; if at a greater, they ſhould write by the next poſt. Notice means 
© ſomething more than knowledge, becauſe it is competent to the holder 
« to give credit to the maker: It is not enough to ſay that the maker does 
&« not intend to pay, but that the holder does not intend to give credit; the 
© party ought to know whether the holder intends to give credit to the 
© maker, or to reſort to him.” Per Buller J. When the poſt goes out, 
« is a matter of fact; when that is eſtabliſhed, it is a matter of law, what 
notice is reaſonable ; as to giving time, the holder does it at his peril, and 
« and that is enough to decide the caſe; the purpoſe of giving notice is to 


let the party know that he is looked to for payment, that he may have his 


© remedy over by an early application; if it ſne ws that the holder has given 
« time, it diſcharges the party; it ought to purport that the holder looks to 
& him for payment, and a notice from another perſon cannot be ſufficient, 
tit muſt come from the holder. Upon the ad trial there was contradictory 
evidence whether the notice from the maker was on the 6th or the 5th, and 
the jury found again for the Plaintiff, but the court ſaid it was a verdi& 
againſt law, and granted another new trial, 

(a) Rogers v. Stephens, 2d Term Rep. 713. In an action againſt the 
Drawer of a foreign bill it appeared that the bill had been noted for non- 
acceptance, but there was no proteſt, and this was preſſed as a ground for a 
non- ſuit. Lord Kenyon admitted the objection, but upon the other cir- 
cumſtances thought this a caſe in which a proteſt was not neceſſary. See 
poſt p. 78. note (d). 

Gall v. Walſh, 5 Term Rep. 239. In an action againſt the Drawer of a 
foreign bill it was reſerved as a point whether it was neceſſary to prove a 
proteſt; and the court thought it ſo clear upon the motion to enter a non» 
ſuit, that they ſuggeſted to the Plaintiff's counſel the expediency of making 
the rule abſolute in the firſt inſtance; and upon their acquieſcence it was 
accordingly done; they afterwards however wiſhed to have it opened, upon 


(73) 
acceptance or non-payment, and a ſolemn declara- 
tion on the part of the holder againſt any loſs to be 


ſuſtained thereby, (which minute and declaration is 


called a proteſt) ſhould be made out by a notary 
public, or if there be no ſuch notary in or near the 
place where the Bill is payable, an inhabitant, in the 
preſence of two witneſſes; and that a copy, or ſome 
other memorial of it ſhould accompany the notice, 
Such proteſt may allo be made on the (a) non-accep- 


an idea that the Drawer had no effects in the hands of the Drawee, but it 
appearing upon the report that that idea was not founded, the rule ſtood, 
And in Brough v. Parkins, Lord Raym. 99g, 6 Mod 80. Salk. 131. 
Holt, C. J. ſays, ** A proteſt on a foreign bill is part of the cuſtom, 

(a) By gd and 4th Anne, c. 9. F. 4. Whereas by an act of parliament in 
thegth year of the reign of his late majeſty King William the III. intitled, 
„An act for the better payment of inland bills of exchange,” it is among 
other things, enacted, that from and after preſentation and acceptance of 
© the ſaid bill or bills of exchange, (which acceptance ſhall be by the under- 
writing the ſame under the party's hand ſo accepting, and after the ex- 
piration of three days after the ſaid bill or bills ſhall become due, the party 
to whom the ſaid bill or bills are made payable, his ſervant, agent, or 
aſſigns, may, and ſhall cauſe the ſame bill or bills to be proteſted in manner 
© as in the faid act is enatted; and whereas by there being no proviſion 
* made therein for proteſting ſuch bill or bills, in caſe the party on whom 
the ſame are or ſhall be drawn refuſe to accept the ſame, by underwriting 
the ſame under his hand, all merchants and others do refuſe to underwrite 
ſuch bill or bills, or make any other than a promiſſory acceptance, by 
£ which means the effect and good intent of the ſaid act in that behalf is 
* wholly evaded, and no bill or bills can be proteſted before or for want of 
© ſuch acceptance by underwriting the ſame as aforeſaid;' it is enacted, 
that from and after the 2ſt day of May, 1705, in caſe, upon preſenting of any 
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ſuch bill or bills of exchange, the party or parties, on whom the ſame ſhall 


be drawn, ſhall refuſe to accept the ſame, by underwriting the ſame as 
aforeſaid, the party to whom the ſaid bill or bills are made payable, his 
ſervant, agent, or aſſigns, may and ſhall cauſe the ſaid bill or bills to be pro- 
teſted for non-acceptance, as in caſe of foreign bills of exchange ; for which 
proteſt there ſhall be paid two ſhilliags, and no more. 
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tance of an inland Bill, if ſuch Bill is for the pay- 
ment of £5. or upwards within a limited time after 
date and the value is expreſſed therein to have been 


received, or (a) after an acceptance written on ſuch 
a Bill, for its non payment. 


But a (5) proteſt cannot properly be made on any 
other inland Bills. 


(a) By gth and 10th William III. c. 17. f. 1. Whereas great damages 
and other inconveniencies do frequently happen in che courſe of trade and 
* commerce, by reaſon of delays of payment and other negle&s on inland 
© bills of exchange in this kingdom ;? it is enacted that from and after the 
24th day of June 1698, all and every bill or bills of exchange drawn in, or 
dated at and from any trading city or town, or any other place in the king- 
dom of England, dominion of Wales, or town of Berwick upon Tweed, of 
the ſum of £5. ſterling or upwards, upon any perſon or perſons of or in 


London, or any other trading city, town, or any other place (in which ſaid 


bill or bills of exchange ſhall be acknowledged and expreſſed the ſaid 
value to be received) and is and ſhall be drawn payable ata certain number of 
days, weeks, 'or months after date thereof, that from and after preſenta- 
tion and acceptance of the ſaid bill or bills'of exchange, (which acceptance 
ſhall be by the underwriting the fame under the party's hand ſo accepting) 
and after the expiration of three days after the faid bill or bills ſhall become 
due, the parties to whom the ſaid bill or bills are made payable, his fervant, 
agent, or aſſigns, may and ſhall cauſe the ſaid bill or bills to be proteſted by 
a' Notary Publick, and in default of ſuch Notary Publick, by any other ſub- 
ſtantial perſon of the city, town, or place, in the preſence of two or more 
credible witneſſes, refuſal or neglect being firſt made of due payment of the 
ſame; which-prateſt ſhall be made and written under a fair written copy of 
the ſaid bill of exchange, inthe words or form following. 

Know all Men, that I, A B. on the day of at the uſual 
place of abode of the ſaid have demanded payment of the bill, of 
the which the above is the copy, which the ſaid did not pay, 
Vvherefore I the faid , do. hereby proteſt the ſaid bill; 
Dated this day of 

( 5*) Leftley v. Mills, 4 Term Rep. 170. An inland bill for f 20. 78. pay- 
able 14 days after ſight, became due 24th April 1990. A Banker's clerk 
called with it for payment in the morning, and the acceptor not being at 
home, left word where it lay; after fix another of the clerks who was a 
notary noted it, and between ſeven and eight the firſt clerk went with it 
again; the acceptor tendered him the amount of the bill, and ſix- pence over, 
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And a proteſt upon an Inland Bill is never neceſ- 
ſary where (a) the Bill is for the payment of leſs 
than £20. and on ſuch as are for the payment of 
more, a neglett to procure it (b) only precludes the 


but he inſiſted on 2s. 6d. for the noting, and that ſum not being paid, an 
action was brought againſt the acceptor, who pleaded the tender. Lord Ken- 
yon thought a tender of the amount of the bill at any time of the day it was 
payable was ſufficient, upon which the jury found a verdict tor the Defen- 
dant, A rule to ſhew cauſe why there ſhould not be a new trial was after» 
wards granted, and upon cauſe ſhewn Lord Kenyon thought the acceptor 
had till the laſt minute of the day of grace to pay the bill, and that it could 
not be noted or proteſted till the following day. Buller J. thought they 
were payable any time of the laſt day of grace upon demand, ſo as ſuch 
demand was made within reaſonable hours; and that they might be pro- 
teſted on that day. Groſe J. declined giving any opinion on theſe points; 
but the whole court concurred, that the bill in queſtion could not be noted, 
becauſe it was payable within a limited time after fight, and the ſtatute 
authoriſes the noting of ſuch inland bills only, as are payable after date, 
Lord Kenyon alſo thought that the ſix-pence tendered was ſufficient for the 
noting, and the rule was diſcharged. 

(a) By gd and qth, Anne c. g. 4.6. It is provided, that no ſuch proteſt 
ſhall be neceſſary, either for non-acceptance or non- payment of any inland 
bill of exchange, unleſs the value be acknowledged and expreſſed in ſuch 
bill to be received, and unleſs ſuch bill be drawn for the payment of f 20. 
ſterling or upwards ; and that the proteſt, hereby required for non- acce pt- 
ance, ſhall be made by ſuch perſons as are appointed by the act of g and 
20 W. III. c. 14. to proteſt inland bills of exchange for non-payment 
thereof. | 

(6) Brough v. Parkins, Lord Raym. 992. 6 Mod. 80. Salk. 131. In an 
action againſt the drawer of an inland bill, it was inſiſted upon for error, 
that it did not appear by the declaration, that the bill had been proteſted; ſed 
per Holt C. J.“ on an inland bill no proteſt was neceſſary by the common law 
and the ſtatute does not deſtroy or take away the party's action where there, 
sis no proteſt: nor is the want of a proteſt any bar of the action: but the act 
& ſeems only to take away from the Plaintiff his intereſt and damages, where 
„he has not made a proteſt, or to give the Drawer a remedy againſt him by 
* way of action for their coſts and damages”—and the judgment was 
affirmed. 

Harris v. Benſon, Str. 910. In an action againſt the Drawer of an inland 
Bill after an acceptance, Raymond C. J. ruled that for want of a proteſt ac- 
cording to g and 10. W. III. c. 17. the Drawer could not be charged with 
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holder from recovering againſt the perſons intitfed 
to notice and ſpecial damages or colts occaſioned 
by the non-acceptance or non-payment, and in- 
tereſt. 

A proteſt may (a) alſo be made on the non-pay- 
payment of Coal Notes given purluan: to 3 G. II. 


c. 26. 5. 7. 
To ſuch of the parties as ebe! in the place where 


the preſentment was made, the notice muſt be given 
at the fartheſt, by the expiration of the (5 day 


intereſt, In Lumley v. Palmer, Ann, 78, Lord Hardwicke ſays, “ At 
* common law there was no way to charge the Drawer of an inland bill with 
© jntereſt and coſts after a proteſt ; and therefore the firſt act was made that 
& after acceptance by underwriting, theſe bills might be proteſted for non- 
1 payment, and that thereon intereſt, and charges ſhould be paid by the 
© Drawer from the time of the proteſt, the ſtatute does not ſay the original 
t ſum, for that is recoverable without proteſts; but intereſt and charges.“ 

(a) By gd Geo. II. c. ab. F. 7. Be it enacted, that from and after the 
24th day of June, 1730, all lightermen and other buyers of, or contraQtors, 
for coals on board of any ſhip or veſſel in the port of London, ſhall at the 
time of the delivery of ſuch coals, either pay for the ſame in ready money, 
or for ſuch part thereof as ſhall not be ſo paid for, ſhall give their reſpective 
promiſſory notes or notes of their hands for payment Fr expreſſing 
therein the words value recetved in coals, payable at ſuch day, or days, time 
or times, as ſhall for that purpoſe be agreed upon, between ſuch lighterman 
or other buyer of or contractor for coals, and the maſter or owner of ſuch 
ſhip or veſſel, or his agent or factor on his behalf; and that all ſuch notes, 
in caſe of non-pay ment at the reſpe ctive days and times therein mentioned, 
ſhall and may be proteſted or noted in ſuch manner as inland bills of ex- 
change may now be; and in default of ſuch prot: ſting or noting by any 
Indorſee, and notice thereof given by ſuch Indorſec to the reſpective 
Indorſer or Indorſers, within twenty days after ſuch failure of payment, 
ſuch reſpective Indorſer or Indorſers, to whom ſuch notice ſhall not be 
given, ſhall not be chargeable with or liable to anſwer or pay ſuch ſum of 
money, as ſhall be mentioned to be payable in or by ſuch note or notes, 
nor any part thereof, any law, uſage or cuſtom to the contrary thereof 
notwithſtanding, | | 

(5) Tindall v. Brown, ante p. 71. note (b) Muilman v. D' Ee, ante 
p · 60. note (4) infra p. 77+ note (c} 
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following the failure; to thoſe who relide elſewhere, 
by (a) the next poſt. 

Sending (b) notice by the poſt is ſufficient; 
though it is not received, and where there is no poſt, 
it is ſuthcient to ſend by the ordinary mode of con- 
veyance, 

Therefore in the cafe of a foreign Bill it (c) is 
ſufficient to ſend it by the firſt regular ſhip bound 
for the place to which it is to be ſent; and (c) it is 
no objection, that if ſent by a ſhip bound elſewhere, 
it would by accident have arrived ſooner, though 
the holder wrote other letters by that ſhip to the 
place to which the notice was to be ſent. 

The (d) Drawer of a Bill, and (where the ac- 
ceptance appoints the payment to be made elſe- 


(a) Malynes, B. g. c. 6. F. 1. 1ſt ed. p. 265. Mar. 2d. ed. p. 24. 

(b) Saunderſon v, Judge, ante p. 59. note (a) The holder of a note wrote 
to the Defendant who was one of the Indorſers to ſay it was di ſhonoured, 
and put the letter in the poſt, but there was no evidence that it ever reached 
the Defendant, and the court held that ſending the letter by the poſt was 
quite ſufficient, 

(c) Muilman v. D'Eguino, ante p. 60. note (d) To debt on bond conditioned 
to pay certain bills drawn on India at 60 days ſight in caſe they ſhould be 
returned proteſted, Defendant pleaded that he had not notice ſo ſoon as he 
ſhould have had : it appeared that notice was ſent by the firſt Engliſh ſhips, but 
that by the accidental conveyance of a foreign ſhip not bound for England, 
and by which the holder wrote to England upon other matters, notice might 
have been ſ-nt ſooner, and would have arrived ſooner ; but Eyre C. J. told 
the jury that notice by the firſt regular ſhips bound for England was ſuffici- 
ent, and that it was not neceſſary to ſend notice by the chance conveyance of 
a foreign ſhip: the jury found for the Plaintiff, and the court was ſatisfied 
with the verdict, and refuſed a new trial. | 

(4) Vide Bickerdike y. Bolman infra p 80. note (a) and Rogers v. Stephens, 
infra p. 78. note (d). 
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where than at the acceptor's houſe) the (a) acceptor, 
and every perſon who transfers a Bill or Note is, 
prima facie, to be preſumed intitled to bring an 
action on paying it, and therefore intitled to inſiſt 
on a want of notice, or on a neglet to make a 
proper preſentment, but the (5) contrary may be 
proved. 

Payment of (c) part, or (d) a promiſe to pay 
alter full notice of the default, ſufficiently evinces 


(a) Biſhop v. Chitty, Str. 119g. Chitty the Drawee of a bill wrote upon 
it by way of acceptance, © Meſſrs, Caſwell and Mount pay this bill when 
„due for Thomas Chitty;“ it became due 2d January 1941, Caſwell and 
Mount paid till the 19th, when they ſtopped, and no notice was given to 
Chitty of its non-payment till the 21ſt—and Lee C. J. held that Chitty was 
diſcharged, for though the holder might have refuſed this acceptance, he had 
agreed to it, and it was in nature of a draught, which is conſidered as pay- 
ment when a rcaſonable time to receive it in has elapſed. However in 
Smith v. De la Fontaine B. R. T. 25. G. III. Where an action was brought 
againſt the acceptor of a bill upon an acceptance to pay at his banker's, 
and the Plaintiff could not prove an acceptance at the banker's, notwith- 
ſtanding which the jury found for him; the court held the proof d 
and refuſed to grant anew trial, Biſhop v. Chiuy, was cited. 

(b) Bickerdike v. Bolman, infra p 80. note (a) Rogers v. Stephens, infra 
note (d) and Goodall v. Dolley, infra p. 80. note. 
le) Vaughan v. Fuller, Str. 1246. Was an action againſt the Indorſer of 
a note, and it being proved that the Defendant had paid part, Lee C. J. held 
that that made the proof of a demand upon the maker unneceſſary, 

(d) Rogers v. Stephens, 2 Term Rep. 713. In an action againſt the 
Drawer of a foreign bill an objection was taken that there was no proteſt ; 
but it appearing that the Defendant had no effects in the hands of the 
Drawees when the bill was drawn or afterwards, and that on being preſſed 
for payment by the Plaintiff's agent after the bill was diſhonoured he had 
ſaid, it muſt be paid, Lord Kenyon thought a proteſt or notice unneceſſary, 
and directed the jury to find for the Plaintiff, which they did: a rule was 
afterwards granted to ſhew cauſe why there ſhould not be a new trial, and it 
was ſtated then, and upon the ſhewihg cauſe that the Defendant had really 
been prejudiced by the want of notice to the amount of the bill, that he had 
advanced money to one Calvert to the amount before the bill was drawn, 
that Calvert deſired him to draw on the Drawees as Calvert's agents, that 

he 
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me contrary ; a payment or promiſe without ſuch 
notice does (a) not. 


he did ſo on a ſuppoſition, that Calvert had effects in their hands, that he 
afterwards ſettled with Calvert, and upon a reliance that the bill was paid 
delivered him up effects to more than the value of the bill, and that Calvert 
. was ſince inſolvent; that the Defendant was prepared with evidence to this 
effect, but that Lord Kenyon delivered it as his opinion that it did not make 
a protelt or notice neceſſary ; Lord Kenyon did not recolle& that this evi- 
dence was offered, but he and all the court thought it anſwered by the De- 
ſendant's admiſſion that the bill muſt be paid, becauſe that was an admiſſion 
that the Plaintiff had a reſort to him upon the bill, and that he had received 
no damage by the want of notice, and was a promiſe to pay. The rule was 
diſcharged. 

Anſon v. Bailey, Bull. Niſi. Prius, 276: The indorſee of a note preſented 
it for payment, but the maker pretended that the Payce had promiſed not to 
indorſe it over without acquainting him, and ſo put off the Indorſee from 
time to time for three weeks; at the end of that period the Indorſee wrote 
twice to the Payee, ſtating what he had done, and the maker's excuſe; the 
Payee anſwered that when he came to town he would ſet the matter right; 
and upon an action by the Indorſce againſt the Payee, the jury found for the 
Plaintiff, though the maker became bankrupt before the ſecond letter was 
written, and though he continued ſolvent for three weeks after the note was 
due, | 

Wilkes v. Jacks, Peake 202, In an action againſt Jacks as indorſer 
of a bill drawn by Vaughan on Euſtace and Holland, it appeared that notice 
had not been given to the Defendant, upon which the Plaintiff offered to ſhew 
that Vaughan had no effects in the hands of Euſtace and Holland; ſed per Ld 
Kenyon, * That circumſtance will not avail Plaintiff; therule extends only 
eto actions brought againſt the drawer; the indorſer is in all caſes intitled to 
« notice, for he has no concern with the accounts between the drawer and 
« the drawee.”* The Plaintiff then proved a letter from the Defendant ac- 
knowledging the debt, and promiſing to pay, and upon that he had a verdict. 

(a) Blefard v. Hurſt and another, Burr. 2670. The Defendants indorſed a 
Bill to the Plaintiff, and he indorſed it over; his indorſee preſented it for 
acceptance a month before it was due, and acceptance was refuſed; it was at- 
terwards preſented for payment, and payment was refuſed, of which notice 
was given to the Defendants, but they had no notice of the refuſal to accept. 
The drawer was a Bankrupt before the bill was due, but he continued in cre- 
dit three weeks after the prefentment for acceptance. Three days after the 
notice one of the Defendants called on the Plaintiff at Bradford, on his way 
to Leeds, and ſaid he would take up the bill as he returned; but on his return 
he ſaid he was adviſed he was not bound to do it, upon which this action 

was 
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Proof that the drawer had no effects in the hands 
of the drawee from the time the Bill was drawn until 
it became payable is (a) ſufficient, at leaſt prima fa- 
cie, to ſhew, that the drawer would be intitled to bring 


was brought ; and on a caſe reſerved the Court held, that though the holder 
might not have been obliged to preſent the bill for acceptance, yet as he did 
he ought to have given notice of the refuſal, and that by not doing ſo he had 
taken the riſque upon himſelf, and notwithſtanding the promiſe of one of 
them the Defendants had judgment. 

Goodall v. Dolley, 1 Term Rep. 712. A Bill drawn in favour of the De- 
fendant, payable the 11th of January 1787, was preſented for accept- 
ance by the Plaintiffs the 8th of November 1786, when acceptance was 
refuſed : they gave no notice to the Defendant till the 6th of January, and 
then did not ſay when the bill was preſented ; upon which the Defendant 
propoſed paying by inſtalments, but the Plaintiffs rejected that offer, and 
brought this action. Heath J. thought the Defendant diſcharged tor want of 
notice, and that his offer to pay being made under an ignorance of the cir- 
cumſtances was not binding, and the jury, under his direction, found a ver- 
dict for the Defendant. Upon cauſe ſhewn againſt a rule for a new trial, the 
court thought the direction and verdict right, and diſcharged the rule. 

(n) Rogers v. Stephens, ante p. 78. note (d) : 

Bickerdike and another, aſſignees of Reichard, v. Bollman, 1 Term Rep. 
405. The only queſtion upon a caſe referved was, Whether a bill the Bankrupt 
had drawn in favour of the petitioning creditor, upon a man who then, and 
from that time till the bill became due, was one of the Bankrupt's creditors, 
had diſcharged ſo much of the petitioning creditor's debt; nonotice having 
been given of it's diſhonour to the Bankrupt ? and the Court, after argument, 
were of opinion it had not, becauſe the reaſon why notice is in general neceſ- 
fary, is that the drawer may without delay withdraw his effects from the 
drawee, and that no injury may happen to him from the want of notice; but 
where the drawer has no effects in the hands of the drawee he cannot be in- 
jured, and is not intitled to any notice, 

Goodall v. Dolley, ſupra. In this caſe upon the application for a 
new trial, the Plaintiff's Counſel offered an affidavit that the drawer had no 
effects in the hands of the drawee, but the Court thought that made no dif- 
ference, the action being brought againſt the payee ;z but by Buller J. Had 
* the action been againſt the drawer I ſhould have been willing to let in the 
« affidavit; that would be like the caſe of Bickerdike v. Bollman; if the 


4 drawer has no effects in the hands of the drawee he cannot be injured by 
% want of notice.“ 


no 
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no action on paying the Bill, and has therefore no 
right to inſiſt on the want of notice, &c. and it (a) 
has been doubted whether the drawer would be at 
liberty to ſhew the contrary. 5 

But proof that the drawer had no effedts in the 
hands of the drawee is no (b) evidence that the pay- 
ce, or any of the indorſers could not have brought 
an action on paying the Bill, and therefore does not 
excuſe the want of notice, &c. to them. 

If the payee of a Note lends his name merely to 
give it credit, and to enable the maker to raiſe money 
upon it, and knows at the time that the maker is in- 
ſolvent, he (c) is not intitled to notice, nor (c) is it 


(a) In Rogers v. Stephens, ante p. 78. note (d). Mr. J. Aſhurſt ſaid, 
« Admitting the proof offered had been given, I do not think it clear it 
& would take the caſe out of the common rule; for the law being now 
* eſtabliſhed, that notice to the drawer of a non-acceptance is not neceſſary 
„here he has no effects in the hands of the drawee; when the Plaintiff 
% found the drawees of this bill had none of the Defendant's effects in their 
„ hands, he knew he was not bound by law to give the Defendant notice; 
© he was not bound to take cognizance of any private tranſathzon between 
* the drawer and a third perſon not appearing on the face of the bill.” 

(o) Goodall v. Dolley, ſupra p. 79. note (a) p. 80. Wilkes v. Jacks, ſupra 
p. 78. note (d). | 

(c) De Bert v. Atkinſon, 2 H. Bl. 336. In an action againſt the payec of 
a note it appeared that the note- was not preſented for payment till the day 
after it became due, and that no notice was given to the Defendant till five 
days after ſuch preſentment; but it alſo appearing that the Defendant gave 
no value for the note, that he lent his name merely to give it credit, and that 
he knew at the time that the maker was inſolvent, Eyre C. J. directed the 
jury to find for the Plaintiff, which they did. A rule to ſhew cauſe why 
there ſhould not be a new trial was afterwards granted, and upon cauſe ſhewn, 
per Eyre, C. J. “If the maker is not known to be inſolvent infolvency will 
© not excuſe the want of an early demand; but knowledge excludes all 
« preſumption, which would otherwiſe ariſe; here the money was to be 
© raiſed upon the Defendant's credit; he meant to guarantee the payment, 


and no loſs could happen to him from the want of notice,” And per 


Buller J.“ The general rule is only applicable to fair tranſactions, where 
the Bill er Note has been given for value in the ordinary courſe of trade, 
M « 
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any defence for him that the Note was not properly 
preſented for payment. 


So if the payee lends his name to ſecure a compo- 
fition from the drawer to a creditor, and takes effects 
of the drawer to anſwer it (a), he is not intitled to 
notice, &c. 


But it is ( no excuſe for not having prefented a 
Note in time for payment, &c. that the Defendant 
indorſed it to guarantee a debt from the maker, or 
that the Defendant knew before it was due, that the 
maker could not pay it, and had deſired a banker at 
whoſe houſe it was made payable, to ſend it to him 
and he would pay it. 

Nor 


64 it 18 ſa:d infolvency does not take away the neceſſity of notice; that is true 
« where value has been given, but no further; here the Defendant lent his 
name merely to give credit to the note, and was not an indorfer in the 
« common courſe of buſineſs.” Heath and Rooke Js. concurring the rule 
was diſcharged, x | 

(a) Corney v. Da Coſta, Eſpinaſſe goa. Da Coſta & Co. compounded with 
their creditggs, and to ſecure the compoſition drew notes in favour of the 
Defendant, which he mdorfed to the creditors. The Defendant took effects 
of Da Coſta & Co. at the time, to the amount of the compoſition; and an 
action being brought againſt him upon one of thefe indorſements, he inſiſted 
that he had no notice of the non-payment of the note until five weeks after it 
was due; but Buller J. held he was not entitled to notice, and the Plaintiff 
had a verdict. 

(5) Nicholſon v. Gouthit, 2 H. Bl. 609. Gouthit and Burton undertook 
to guarantee an tnſtalment on the debts of Greens, and for that purpoſe 
Greens drew notes payable to Gouthit at Drury & Co.'s which Gouthit and 
Burton indorſed, after which they were delivered to the creditors. Before 
they became due Gouthit enquired at Drury and Co.'s if they had any effects, 
and on their ſaying they had not, he deſired them to fend the notes to him, and 
he would pay them; many notes were accordingly prefented and paid, but 
the note in queſtion not being preſented till three days after it was due, Gout- 
bit refuſed to pay it. Burton had ſupplied him with money to take up all the 
notes, but as this was not preſented when due, he had returned the money deſ- 
uaned to pay iti. An ation was brought againſt Gouthit, and upon the trial 

. Eyre 
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Nor (a) is it any excuſe for not giving notice, &c. 
to the drawer of a Bill, if he had effects in the hands 
of the drawee, that the drawee repreſented to the 
drawer when the Bill was drawn, that he ſhould not 
be able to provide for it, and that the drawer thereby 
underſtood that he ſhould have to provide for it. 

A notice from the holder, or any other perſon 
who may have a right of action upon the Bill, may 
perhaps enure to the benefit of all the antecedent 
parties, and make an additional notice from any of 
thoſe parties unneceſſary. 

But it is adviſeable for each party, immediately 
upon the receipt of notice, to give a ſreſh one to 
ſuch of thoſe perſons who are liable over to him, 
againſt whom he mult prove notice. 


Eyre C. J. thought as he knew the note would not be paid at Drury & Co.'s 
end had provided money for it, and as his indorſement was by way of gua- 
rantee, he was not injured by the delay; and that the requeſt to ſend the notes 
to him was either a waiver of notice, or notice by anticipation ; but on a rule 
niſi to enter a nonſuit, and cauſe ſhewn, though he thought the juſtice was 
clearly with the Plaintiff, he thought he could not recover, for though the 
indorſement was by way of guarantee it was liable to all the legal conſequences 
of an indorſement, and Gouthit's promiſe to pay was only to pay ſuch as 
ſhould be duly preſented at Drury's. Heath & Rooke Js. were of the ſame 
opinion, and the rule was made abſolute, 

(a) Staples v. Okines, Eſpinaſſe 332. In an action againſt the drawer of a 
bill the defence was want of notice; the Plaintiff thereupon called the accep- 
tor, who proved that when the bill was drawn he was indebted to the De- 
fendant in more than the amount of the bill, but that he then repreſented to 
the Defendant that it would not be in his power to provide for the bill when 
it ſhould become due, and that it was therefore then underſtood between 
them, that the Defendant ſhould provide for it, and it was contended that 
this ſuperſeded the neceflity of giving the Defendant notice; but Lord Ken- 
yon held it did not, and nonſuited the Plaintiff. 
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CAP. V. 
Non-acceptance or Non-payment, Remedy inde. 


UPON a non-acceptance or non-payment, the 
holder of a Bill or Note may ſue all the perſons 
liable to him on account of ſuch non-acceptance or 
non-payment, either at the ſame time or ſucceſ- 
ſively. Ws, 

An Indorſer, an Acceptor for the honour of an 
Indorſer or Drawer, or the (a) Drawer, is after 


(a) Louviere v. Laubray, 10 Mod. 36. The Plaintiff drew a bill upon the 


. Defendant, which the Defendant accepted, but afterwards refuſed to pay; 


upon this the bill was indorſed to the Plaintiff, and the queſtion was, Whether 
he could maintain an action as Indorſee ? and per Parker C. J. upon evidence 
that. he had effects in the hands of the Defendant enough to anſwer the bill, 
and conſequently that the acceptance was not upon the honour of the Plain- 
tiff, the action is well brought, but if there were no effects, the action 
would not lie; and the Plaintiff recovered. 

Symonds v. Parminter, 1 Wils. 185. 4 Bro. Parl. Cas. 604. The 
Plaintiff drew a bill upon the Defendant to the order of Cleer and Co. 
which the Defendant accepted, but did not pay ; the Plaintiff paid it, and 
brought this action. The declaration ſtated that the Plaintiff drew the bill, 
that the Defendant accepted it, but did not pay it, that the Plaintiff became 
liable, and paid it, by reaſon whereof the Defendant became liable, and 
promiſed. The Defendant demurred, and afterwards moved in arreſt of 


judgment, and contended that the action would not lie, but the court after 


two arguments upon the demurrer, and one on the motion in arreſt of 
judgment were of opinion that it would, and judgment was given for the 
Plaintiff, The Defendant brought a writ of error in Parliament, but did not 
appear at tho bar to ſupport it, and the judgment was affirmed. 
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payment by him, holder; but he holds in his original 
Capacity, not (a) as upon a transfer from the perſon 
he has paid. | 

So the bail of any of the parties who are ſued, or 
) any perſons who pay the Bill or Note on account 
of any of the parties, become, on payment, holders ; 
and they hold as upon a transfer from the perſon for 
whom. they made the payment, not (c) as upon a 
transfer from the perſon they have paid. 

An action (d) may be brought upon a non-ac- 
ceptance before the expiration of the time limited by 
a Bill for its payment. 


(a) Biſhop. v. Hayward, 4 Term Rep. 470. The Plaintiff declared upon 
a note payable to himſelf or order, indorſed by him to the Defendant, and 
by the Defendant indorſed back again to him; and obtained a verdict; a 
rule was granted to ſhew cauſe why the judgment ſhould not be arreſted, on 
the gtound that according to the ſtatement in the declaration the Plaintiff 
would be liable upon his indorſement to pay the Defendant the ſum for 
which the verdi& was given; and upon cauſe ſhewn, the court held the 
objection good, becauſe as the Plaintiff had not ſtated it to be otherwiſe, his 
indorſement was to be confidered as a legal exiſting indorſement : had any 
circumſtances exiſted which exempted the Plaintiff from anſwering upon his 
indorſement to the Defendant, they ſhould have been diſcloſed on the record. 
And ſee Louviere v. Laubray, ante p. 84. note (a) 

( Mertens v. Winnington, Eſpinaſſe 112. A bill was drawn by the 
Defendant, and indorſed by Burton, Forbes and Gregory; the Plaintiff paid 
it for the honour of Burton, Forbes and Gregory, and brought this action 
againſt the Defendant as Drawer; the Defendant contended that a perſon 
who paid for the honour of one of the parties could only ſue that party; but 
Lord Kenyon ſaid, © he was to be conſidered as an Indorſee paying full 
value for the bill,“ and he directed the jury to find for the Plaintiff. 

(c) Hall v. Pitfield, B. R. H. 17, G. II. The Indorſee of a note ſued 
the maker, and. on payment by his bail permitted them to ſue the indorſor in 
his (the Indorſee's name) but the court held that the payment by the bail 
diſcharged the Indorſer, and that the action could not be maintained. 

(4) Bright v. Purrier, Bull. Ni. Pr. 269. A foreign bill payable 120 
days after ſight was preſented tor acceptance, but acceptance being refuſed, 
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All the antecedent parties are liable to the holder 
on account of a non-acceptance or non-payment, 
and if the Bill or Note was transferred to him for 
a precedent conſideration by delivery, the perſon 
who delivered it is allo liable. 

If the holder ſues all the perſons liable at the ſame 
time, it has been (4) ſuppoſed that the court or a 
Judge would not ſtay proceedings in any one action 
but upon payment of the money recoverable in that, 
and the coſts in ſuch of the reſt in which judgment 
has not been obtained, but it has been (6) recently 
decided in the caſe of a Bill, that the acceptor 3s the 
only perſon againſt whom the Plaintiff is intuled to 


the holder brought an action immediately againſt the drawer ; the Defendant 
objected that he was not liable till the expiration of the 220 days, and offered 
to call witneſſes to prove that fuch was the cuſtom of merchants ; but Lord 
Mansfield faid the law was clearly otherwiſe, and refuſed to hcar the 
evidence; fo the Plaintiff recovered. 

Milford v. Mayor, Dougl. 55. The Defendant drew a bill of exchange 
which the Drawee refuſed to accept, upon which the Plaintiff arreſted him 
before the bil became due; thefe fats appearing upon the affidavit to hold to 
bail, a rule was obtained to ſhew cauſe why the Defendant fhould not be 
diſcharged ; but upon ſhewing caufe, Buller J. ſaid, © it is ſettled that if a 
« bill is not accepted, an action will lie immediately againſt the Drawer, 
% becauſe his undertaking that the Drawee ſhall give him credit is not per- 

+ formed; there have been many actions of this ſort;“ and Willes and Aſh- 
yurſt Js. concurring, the rule was diſcharged. 

(a) Golding v. Grace, Blackſt. 749. The Indorſer of a bill obtained a 
a rule nifi to ſtay proceedings on payment of the debt and the coſts of the 
writ, the Plaintiff inſiſted that he was intitled to be paid for drawing declara- 
tions againſt the Defendant and the Drawer ; and it was agreed, that if any 
was to be paid for, the Plaintiff was intitled to bepaid for both, but the court 
held that the application to pay debt and coſts was made fo carly, that the 
Plaintiff was only intitled to the coſts of the writ. 

(% Smith v. Woodcock, Same v. Dudley, 4 Term Rep. 691. The 
holder of a bill brought actions againſt the acceptor, the drawer, and two 
3 the Drawer and one of the Indorſers obtained a rule niſi to ſta y 
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the coſts of all the aftions, and that each of the 
other parties is intitled to a ſtay of proceedings upon 
paying the debt and the coſts in the attion againſt 
him. | ; 

But though he may recover judgments in all the 
atlions, he (a) can only once recover the ſum pay- 
able by the Bill or Note, and the coſts, and if he 
rojects a tender of ſuch ſum and colts, the (6b) court 


will make an order to reſtrain him from taking out 
execution. 


If the holder at firſt ſue ſome only of the perſons 


liable, he may at any time before ſatisfaction ſue all 
or any of the reſt, 


Obtaining (c) a judgment is no ſatisfaction, even 


as to the parties ſubſequent to him againſt whom 
the judgment 1s obtained. 


proceedings againſt them on payment of the bill and the coſts of the actions 
againſt tem: the Plainyf inſiſted that the coſts of the other actions ſhould 
be alſo paid: ſed per cur. * that is only neceflary where the application 
comes from the acceptor, who is the original defaulter, and againſt whom 
« all the coſts occaſioned by his default may be recovered. Rule abſolute. 
(a) Ex parte Wildman, 2 Vez. 115. per Lord Hardwicke, „In cafes of 
bills of exchange or promiſſory notes, where there is a Drawer and In- 
„ dorſer, perhaps more than one judgment is againſt all, but there can be 
but one ſatisfaction. | 
(%% Windham v. Withers, Str. 515, The Plaintiff having obtained judg- 
ments againſt the Drawer and Indorſer of a note, the principal in one, and 
the coſts in both were offered him, which he refuſed ; and the court granted 
2 rule to reſtrain him from taking out execution, and intimated that they 
would have puniſhed him, had he taken out execution upon both judgments. 
(c) Claxton v. Swift, 2. Show. 441, 494. Lutw. B82. To an action 
againſt the Indorſer of a bill, the Defendant pleaded that the Plaintiff had 
recovered a judgment againſt the Drawer, and that the judgment was ſtill in 
force, and upon demurrer the court of King's Bench held the plea good, but 


the court of Exchequer Chamber held otherwiſe, and the judgment was 
reverſed. 


And 
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And (a) the actual taking of a man in execution, 
and diſcharging him upon a Letter of Licence, is 
no ſatisfattion as to any of the antecedent parties. 

Nor (6, is it a ſatisfaction, that one of the parties 
has been charged in execution on the Bill or Note 
and diſcharged as an inſolvent, unleſs as to the party 
at whoſe ſuit he was ſo charged. 


Receiving dividends under a commiſſion of 
Bankruptey is a ſatisfaction pro tanto only. 

If more than one of the perſons liable on account 
of the nom acceptance or non payment of a Bill or 
Note become bankrupts, the holder may prove, 
under the ſeparate commiſſion of each, the full (c) 


(a) Hayling v. Mulhall, Blackſt. 1235: A bill was indorſed by Sheridan 
to Boon, and by him to the Plaintiff ; he ſued Boon, and took him in ex- 
ecution, but diſcharged him upon a letter of Licence, he then ſued Sheridan, 
for whom the Defendant became bail, and upon an action againſt the De- 
fendant ke contended that the debt was. ſatisfi-d by the impriſonment of 
Boon, but the court was clear it was not, and Mala was obliged to pay the 
money. 

(5) M*Donald v. Bovington, 4 Term Rep. 825. A bill drawn by 
M Donald on Bovington, was indorſed to Thompſon, who charged 
Bovington in execution upon it; Bovington was diſcharged as an inſolvent, 
and then Thompſon ſued M*Donald and recovered. —M*Donald paid the 
bill, ſued Bovington, and charged him in execution; and on a rule niſi to 
diſcharge him, and cauſe ſhewn, it was urged that Bovington had fatisficd 
the bill by being charged in execution at the ſuit of Thompſon.—Scd per 
Lord Kenyon, nothing can be clearer than that he has not ; it was a mere 
formal ſatisfaction as to Thompſon, not like actual payment; and when 
M' Donald was obliged to pay the bill, a new cauſe of action aroſe againſt the 
Defendant by the payment without regard to what paſſed in the former 
action; and per Buller J. the conſequence would be that becauſe the Drawer 
was obliged to pay the holder, the acceptor would be diſcharged without 
paying cither, Rule diſcharged, 

(c) Ex parte Wild man, 1. Atk. 109. 2 vez. 11g. Wildman held bills 
FW by Buckle and accepted by Vanhylik; Vanhylik failed and made a 
compoſition with his creditors, and Buckle became bankrupt. Wildman 
- having received nothing under Venhylik's compoſition, proved his whole 
debt 
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amount of the money due to him upon the Bill or 
Note at the time he makes his proof, and receive 
dividends under each upon the ſums proved, un- 
til he ſhall in the whole have received ſuch 


amount. 
But after the receipt of a dividend under one 


commiſſion, he (a) cannot prove under any of the 
reſt more than the ſum remaining due after deducting 
ſuch dividend. 


debt under Buckle's commiſſion, but before any dividend was made he 
received 2s. 6d. in the pound out of Vanhylik's eſtate : Buckle's aſſignees 
then contended that he ought to deduct the 2s. 6d. in the pound out of his 
proof, and take a dividend upon the balance only: But Lord Hardwicke 
held that as the whole ſum was due when he proved his debt, and the 
dividend and compoſition would not amount to 208. in the pound upon his 
debt, he was intitled to a dividend upon his whole debt; and per Lord 
Hard wicke, „In caſes of bills or notes, where there is a Drawer, and 
% perhaps ſeveral Indorſers, ſuppoſe two of theſe perſons become bank- 
„ rupts, the holder may prove his whole debt under each commiſſion, and is. 
© intitled to receive ſatisfaction out of both eſtates, according to the divi- 
&« dends to be made, until he has received ſatisfattion for his whole debt; for 
4% he has a double ſecurity, and it is neither law or equity to take it from him: 
& but if before the bankruptcy of one he had received payment of part from 
& the other, he could only have proved the reſidue under the latter bank- 
„ ruptcy, as the form of proving his debt ſhews, becauſe no more would re- 
* main due to him.” To the ſame effect are the caſes of ex parte Royd and 
ex parte Bennett, cited 2 Vez. 114. 

And ſee Cooke's Bankrupt Laws, 170. 

(a) See ex parte Wildman, ante p. 88. note (c). 

Cooper v. Pepys, 1 Atk. 106. The holders of notes drawn by Reeves, 
and payable to Andree, accepted 6s. in the pound from Andree; and Reeves 
having become bankrupt, the queſtion was, Whether they might prove the 
whole debt under his commiſſion? and Lord Hardwicke held they could not, 
but that the 6s. in the pound muſt go in diſcharge of ſo much of the debt, 
and they could only prove the remaining 148, The ſame point was ruled in 
ex parte Ryſwick, 2 P. Williams 89. ex parte Lefebvre, 2 P. Williams 409. 

See Cooke's Bankrupt Laws, 150. 
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So after a partial ſatisfaction, the holder muſt (a) 
not in an action take a verditt for more than the 
ſum remaining due; if he do, the court will (5) 
either make him corrett the verditt, and pay any 
expence the miſtake may have occaſioned, or grant 
a new trial. | ; 

In an aQtion upon a Bill or Note, the Plaintiff is 
in general .intitled to recover the money payable 


(a) Bacon v. Searles, 1 H. Bl. 88. Upon a bill for 95“. 106. The Drawer 
paid the Plaintiff 60/. 10s. and on an action againſt the acceptor he, the ac- 
ceptor, paid the reſidue with the intereſt into court; the Plaintiff however 
.procceded, and after a verdict for the Defendant with liberty to the Plaintiff 
to move to enter a verdict for him, he contended that the acceptance having 
made the Defendaat liable for the whole, and a perſonal contract not being 
diviſible, he was intitled to recover, and to ſtand as a truſtee for the Drawer, 
but the court held otherwiſe, and the verdict ſtood. 

Pierſon v. Dunlop, Cowp. 571. In an action againſt the acceptor upon a 
bill for gool. the Plaintiff took a verdict for the whole ſum ; the Defendant 
filed a bill againſt him in the Exchequer, and he admitted in his anſwer that 
he had previouſly received 280. from the Drawer; this (among others) was 
urged asa ground for a new trial, and after cauſe ſhewn Lord Mansfield ſaid, 
« The verdict is certainly taken for 189{. more than was due; there was no 
« admiffion of this payment at the trial, which was very wrong, and has 
« being the occaſion of filing a bill in the Exchequer, therefore there ought 
& to be a deduQtion of the money received, and a propontionable part of the 
« intereſt, together with all the coſts in the Exchequer ;”” and though the 
court diſcharged the rule for a new trial, they made the Plaintiff remit the 
1801. with intereſt upon it from the time it was paid, and pay the coſts of 
the bill and an{wer in the Exchequer. 

However in Johnfon v. Kennion, 2. Wils. 262. The Defendant drew a 
bill for 1000/7. in favour of Benſon or order, and Benſon indorſed it to the 
Plaintiff ; Benſon paid the Plaintiff 2g2/. notwithſtanding which he took a 
verd ict againſt the Defendant for the whole 1000. and upon a rule niſi for a 
new trial upon this ground the court are repreſented to have held that he did 
right; but in Bacon v. Searles, ſupra, Wilſon J. conſidered the report inaccu- 
rate, and the au bority queſtionable. 

(5) See Pierſon v. Duulop, ſupra. 
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thereby, with (a) intereſt in ſome (6) caſes from the 
date of the Bill or Note, but in general from the 
time when it would have been regularly payable, 
down to the time when (c) the Plaintiff will be inti- 
tled to final judgment, and (d) all incidental expences 
occaſioned by non- acceptance or non- payment. 

Thus, upon a Bill or Note payable on preſent- 
ment, intereſt (e) muſt be computed from the 
preſentment. 

But a negle& to procure a proteſt upon any 
inland Bill for the payment of C20. upon which a 


proteſt might have been made, will perhaps (f) 


preclude the holder from recovering ſuch intereſt 


(a) D. Mar. ad ed. 23. Blaney v. Bradley, Blackſt. 761. By the court, 
& Intereſt is due on all bills of exchange and notes of hand payable at a day 
« certain, or after demand, if payable on demand,”” See allo Bunb, 129. 29 
Term Rep. 58. 

(%) See Cotton v. Horſemanden, infra note (e) 

(e) Robinſon v. Bland, Burr. 1077. In an action upon a bill of exchange and 
for money lent a caſe was reſerved, and the court was of opinion that the Plain- 
tiff could not recover upon the bill but that he might for the money lent, but 
they took time to conſider, with a vi-w to ſettle the future practice, to what 
time the intereſt upon money lent ſhould be comp ut ed, and afterwards de- 
termined that it ſhould be computed to the time of giving judgment. 

(d) Vide Mar. ad ed. 13. In Simmonds v. Parminter, ante p. 84. note (a) 
the Plaintiff recovered intereſt, exchange and re-exchauge, and in Auriol 
v. Thomas, poſt p. 9g note (a) 10s. per Pagoda in lieu of intereſt, exchange 
and all other charges. 

(e) Blaney v. Bradley, ſupra note (a) Cotton v. Horſemanden, Pra. 
Reg. 357. The court held that in actions upon promiſſory notes, payable on 
demand, intereſt ſhould be given from the time of the demand proved ; but 
in this caſe, where it appeared upon the face of the note to be for money 
lent, intereſt ſhould be given from the date of the note. 9 Mod. 198. By 
the court, intereſt upon a bill of exchange commences from demand made. 

(f) By gand 4. Anne, c. g. F. 5. it is provided, that if ſuch (ſee 4. 4. ante p 
73) Bill be not accepted by ſuch under writing, or indorſement in writing, nd 
drawer of any ſuch inland bill ſhall be liable to pay any coſts, damages, or in” 

_ texeſt thereupon unleſs ſuch proteſt be made for non- acceptance thereof; and 
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or expences from any perſon intitled to notice of 
the non acceptance or non-payment ; from any other 
perſon (a) nat. 

The only incidental expence in the caſe of the 
perſon who made the preſentment is the charge of 
the notice; in the caſe of any antecedent party, 


that of the return of the Bill or Note mult be 
added, 


Upon a foreign Bill the (6) re-exchange forms a 
part of the expence of the return, and let the Bill 


within 14 days after ſuch proteſt the ſame be ſent, or otherwiſe notice thereof 
be given to the party from whom ſuch bill was received, or left in writing at 
the place of his or her uſual abode; and if ſuch bill be accepted, and not paid 
before the expiration of three days after the ſaid bill ſhall become due and 
payable, then no drawer of ſuch bill ſhall be compellable to pay any coſts, 
damages, or intereſt thereupon, unleſs a proteſt be made and ſent, or notice 
thereof be given, in manner and form abovementioned. Nevertheleſs every 
drawer of ſuch bill ſhall be liable to make payment of coſts, damages, and in- 
tereſt upon ſuch inland Bill, if any one proteſt be made of non-acceptance or 
non-payment thereof, and notice thereof be ſent, given or left as aforeſaid. 

Brough v. Perkins, Lord Raym. 992. 6 Mod. 80. Salk. 131. In an 
action againſt the Drawer of an inland bill it was inſiſted upon forerror 
that the bill was not ſtated to have been proteſted, ſed per Holt, C. J. © The 
% want of a proteſt is no bar to the action, but the act ſeems only to take 
« away from the Plaintiff his intereſt or damages where he has made no 
« proteſt, or to give the Drawer a remedy againſt him by way of action 
« for the coſts and damages,” and the objection was overruled, and the 
judgment affirmed. 

Harris v. Benſon, Str. 910, In an action againſt the Drawer of an inland 
bill after an acceptance, Raymond C. J. ruled, that for want of a proteſt 
according to g and 10 Wm. III. c. 17. the Drawer could not be charged 
with intereſt, 


(a) See Rogers v. Stephens, ante p. 72. note (a) 

(5) Melliſh v. Simeon, 2 H. Blackſt. 378. A bill was drawn in London 
upon Paris, and negotiated through Holland, before it became due the 
French government prohibited the payment of any bill drawn in England, 
in conſequence of which it was diſhonoured and ſent back through the 
different hands by which it had before been negotiated, to London; the 


re-exchange 
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be returned through ever ſo many hands, the (a) 
Drawer is liable for the re-exchange upon each 
return. 

And the (a) Drawer is liable for the re-exchange 
and every other expence ariſing from the non- 
acceptance or non-payment, notwithſtanding the 
diſhonour of the Bill is expreſsly ordered by the 
country on which it is drawn. 

On the return of a Bill drawn here for the pay- 
ment of Pagodas in the Eaſt Indies, the (5) prattice 
is to allow for the ſum payable by the Bill, intereſt, 
and all incidental charges, after the rate of 10s. for 
each Pagoda, and five per cent. thereon from the 
expiration of thirty days after the bill's diſhonour; 
and it has been (6b) determined that this practice was 
lawful, even where theprice allowed for each Pago- 
da on the diſcount of the Bill was only fix ſhillings 
and ſ1x-pence, 


re- exchange between Paris and Holland raiſed the bill from 603. 19s. 10d. 
to gogl. 135. gd. and the re-exchange between Holland and London to 91 /. 
45. gd. which the Plaintiff (the Payee) paid; and upon an action by him 
againſt the Drawer, Eyre C. ]. left it to the Jury whether the Defendant was 
liable for the re- exchange occaſioned by returning the bill through Holland, 
and they found that he was. An application was made for a new trial upon 
the ground that the Defendant was not liable for the re-exchange, becauſe * 
there was no default in him, the payment being prohibited by the govern- 
ment of France, but the court held it immaterial why the bill was not paid, 
that as it was not paid, he was liable to all the conſequences, of which the 
re- exchange was one, and the rule was refuſed, 

(a) See Melliſh v. Simcon, ante p. 92 note %. 

(b) Auriol v. Thomas, 2 Term Rep. 52, Upon executing a writ of in- 
quiry on a bill for the payment of 800 Star Pagodas returned proteſted 
from India, it appeared that the uſage was to charge 10s. per Pagoda for 
bills returned from India proteſted, and five per cent after the expiration of 
thirty days from the notice to the Defendant of the bill's diſhonour, which 
ancluded all incidental charges, and that the Defendant had agreed to pay 

accordingly z 
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Under a Commiſſion of Bankruptcy, the holder 
of a Bill or Note 1s not (a) intitled to any intereſt 
or charges accrued or incurred after the commiſſion 
iſſued, nor where the act of bankruptcy to which 
the commiſſion relates is aſcertained, (%) to any 
accrued or incurred after chat act of bankruptcy. 

The action ufually brought on account of a Bill 
or Note, is a ſpecial action of aſſumpſit thereon, 


but perhaps a ſpecial action (c) of debt, debt on an 


accordingly ; upon which the jury aſſeſſed the damages at 10s. per Pagoda 
with the five per cent. though the Plaintiff diſcounted the bill at the rate of 
Gs. 6d. a pagoda; that being then the current price. A rule nifi was obtained 
to ſet afide the inquiſition on the ground that this allowance was exorbitant, 
and the agreement for it uſurious; but the court, on cauſe ſhewn, thought 
otherwiſe, and diſcharged the rule. | 

(a) Anon. 1 Atk. 140. The queſtion was whether the coſts and charges 
incurred by proteſting bills after a commiſſion of bankruptcy iſſucd could 
be proved; and Lord Hardwicke ordered that the coſts of the proteſts 
ariſen before the commiſſion ſhould be proved, but no part of the coſts 
ariſen afterwards. 

(5) Ex parte Moore, 2 Bro. Cha. Cas. 597. Previous to 5th May 1785, 
Mrs. Tyler accepted ſeveral bills drawn upon her by Moore, and on that 
day committed an act of bankruptcy, but no commiſſion iſſued until gth 
March 1786; the bills became due between May 148; and March 1786, and 
Mrs. Tyler not paying them, Moore did; he alſo paid 298/. for damages 
and charges, and the intereſt amounted to 46/. 10s. the commiſſioners 

lowed Moore to prove the fums for which the bills were drawn, but would 
not let him prove the intereſt, or the ſum paid for damages and charges, 
upon which he petitioned the Chancellor, but the Chancellor held that as the 
time when the act of bankruptcy was committed was aſcertained, he could 
not carry the damages beyond that time; and the petition was diſallowed. 

(e) In Anon. Hardr. 485, It was held that the Payee of a bill could not 
maintain debt againſt the acceptor, becauſe there was no privity between 
them, and becauſe the acceptance was a collateral undertaking only. In 
Welch v. Craig, Str. 680. 8 Mod. g73. it was held that debt will not lie 
upon a note; but it does not appear by or againſt what particular party that 
action was brought. In 1 Mod. Ent. 312. pl. 13. it is faid that debt will lie 
againſt the maker of a note, not againſt the Indorſer. And in Morgan's 
Precedents, 458. is an entry of a declaration in debt by the adminiſtratrix 
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indebitatus or an (a) indebitatus aſſumpſit, might be 
maintained thereon. 

But inſtead of ſuing upon the Bill or Note, the 
holder may uſe it merely as evidence in another ac- 
tion. : 

A Bill is prima facie evidence of money lent by 
the payee to the drawer, and a Note of money (6) 
lent by the payee to the maker, and each conſequent- 
ly of money (c) had and received by the drawer or 
maker to the uſe of the holder, and of money paid 
by the holder to the uſe of the drawer or maker, 


of the Payee of a note againſt the maker, and ia Rumball v. Ball, 10 Mod, 
38. An action of debt was brought upon a note. 

(a) In Brown v. London, 1. Freeman 14. 1 Mod, 285. x Vent. 152. It 
was held that an Indebitatus Aſſumpſit would not lie upon the acceptance of 
a bill, Twiſden J. dubitante. And there is a dictum to the like effect in 
Comb. 204. But in another report of Brown v. London, Lev. 298. the 
court is ſtated to have reſolved in favour of the Defendant, becauſe the cuſtom 
was not ſet out in the count. In Skinn 346. it is ſaid it will only lie againſt 
the Drawer upon a bill importing to have been given for value received, In 
Salk. 125. 12 Mod. 37. it is laid down generally that an Indebitatug 
Aſſumpſit will not lie upon a bill; and in 12 Mod. 345. it is held that the 
Payee of a bill importing to have been given for value received, may main» 
tain an Indebitatus Aſſumpſit againſt the Drawer. 

(b) Clarke v. Martin, Lord Raym. 758. Holt C. J. expreſſed his diſap- 
probation of declaring upon promiſſory notes (before the ſtatute) as if they 
were within the cuſtom of merchants; and afligned as a reaſon, © becauſe 
te there was ſo eaſy a method, as to declare upon a general indebitatus aſſump- 
« fit for money lent.” The ſame was laid down in 12 Mod. 380. and in 
Burr. 1525. Lord Mansfeld ſays, ** I do not find it any where diſputed that 
an action upon an indebitatus aſſumpſit generally, for money lent, might 
« be brought on a note payable to one or order.“ And ſee Smith v. Ken- 
dall, ante p. 11. note (6). 3 

(c) Grant v. Vaughan, Burr. 1516. The bearer of a note payable to © Ship 
& Fortune or bearer,” brought an action upon it, and inſerted a count for 
money had and received. Lord Mansfield left it to the jury whether ſuch a 
Botc was negotiable, and whether the Plaintiff took it fairly, and they found 
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An Acceptance is (a alfo evidence of money had 
and received by the acceptor to the uſe of the hold- 
er, and of money paid by the holder to the uſe of 
the acceptor, and (b) an Indorſement of money 
lent by the indorlee to the indorſer. 

Againſt the very perſon alſo from whom he re- 
ceived the Bill or Note the holder may ſue for the 
conſideration merely upon which the Bill or Note 
was given. 


for the Defendant; but upon a rule niſi for a new trial, the Court was clear 
the firſt point ſhould not have been left to the jury; and per Lord Mansfield, 
« Upon the count for money had and received, the caſe is clear beyond diſ- 
« pute; for undoubtedly an action for money had and received to the Plain- 
© tiff's uſe, may be brought by the bona fide bearer of a note payable to 
© bearer: It was certainly money received for the uſe of the original advancer 
« of it, and if ſo it is for the uſe of the perſon who has the note as bearer,'* 
and Wilmot and Yates Js. expreſſed themſelves to the ſame effect. A new 
trial was granted, and the Plaintiff recovered, 

(a) Tatlock v. Harris, g Term Rep.{174. In an action at the ſuit of the 
indorſee of a bill payable to a ſictitious payee againſt the acceptor, who was 
alſo one of the drawers, the declaration contained counts for money paid and 
for money had and received; it appeared upon the evidence, that the De- 
fendant was indebted to one of the indorſers and ſent him this bill, for which 
he was credited in account, and that the Plaintiff paid that indorſer the value 
of the bill: and upon a demurrer to the evidence the Court held that the 
Plaintiff was intitled to recover under the counts for money paid and money 
had and received, and he had judgment accordingly. 

Vere v. Lewis, 3 Term Rep. 182. This was a ſimilar action to that of 
Tatlock v. Harris, except that the Defendant was not one of the drawers, and 
there was no evidence that he received any value for the bill; upon which it 
was urged the Plaintiff could not recover upon the money counts; but the. 
Court ſaid the acceptance was evidence that he had received value from the 
drawers, and the Plaintiff had judgment. | | 

(b) Keſſebower v. Tims, B. R. E. 22 G. III. Lord Mansfield held, that 
the indorſee of a note might maintain indebitatus aſſumpſit for money lent 
againſt the perſon who indorſed it to him, 
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In caſe of 4 transfer by delivery no (a) ation 


can be maintained againſt the deliverer, except on 


account of ſuch conſideration. 

Such (6b) of theſe actions as are of the ſame ſpe - 
cies (as all the actions of aſſumpſit and all the actions 
of debt) may be joined in the ſame ſuit. 

In that caſe, however, they loſe the name of ac- 
tions, which is a term properly applicable to all 
the cauſes of the ſuit colleftively, and are called 
counts. 

A ſpecial count upon a Bill or Note ſtates in their 
order all the facts neceſſary to maintain the action. 

To give a full idea of this count, and open the 
Way to the obſervations neceſſary to be made upon 
it, I ſhall inſert a comprehenſive one in aſſumpſit 
upon a Foreign Bill, which will ſufficiently elucidate 
thoſe on Inland Bills or Notes and thoſe in Debt. 


Count in aſſumpſit upon a Foreign Bill. 
London 1 John Mills v. Thomas Roper and Stephen 
to wit. Howe. For that whereas on (1) the aſt 
day of January, 1789, at (2) London aforeſaid, in 
the pariſh of St. Mary le Bow, in the ward of Cheap, 
certain perſons uſing the ſtile and firm of Gaunt & 


Co. according (g) to the uſage and cuſtom of mer- 


chants from time immemorial uſed and approved of, 
made (4) their certain Bill of Exchange in writing, 
their (5) copartnerſhip, ſtile, and firm aforeſaid, 


(a) See ante p. gt and 41. 
(5) Vide Blackſt, 850. 1 Term Rep. 276. 
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being thereunto ſubſcribed, bearing {6) date the day 
and year aforeſaid, and (7) directed to one Henry 
Hunt, 'at Venice, in Italy, in parts beyond the ſeas, 
and (8) thereby requeſted the ſaid Henry, at double 
uſance, to pay that their firſt of exchange {ſecond (9) 
and third of the ſame tenor not paid) to the ſaid 
Thomas and Stephen, or (10) their order, a certain 
ſum of foreign money called in the ſaid Bill ſeven 
hundred ducats, value received, and then and there 
delivered the ſaid Bill to the ſaid Thomas and Ste- 
phen, which (11) ſaid Bill the ſaid Henry Hunt, 
afterwards, to wit on (12) the day and year afore- 
ſaid, at Venice, to wit, at London aforeſaid, in the 
pariſh and ward aforeſaid, on ſight thereof, duly ac- 
cording to the uſage and cuſtom of merchants ac- 
cepted; and the ſaid Thomas and Stephen afterwards 
and before the payment of the ſaid ſum of money in 
the ſaid Bill mentioned, or of any part thereof, to 
wit on the day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, by their cer- 
tain indorſement in writing then and there made up- 
on the ſaid Bill, their proper hands being thereunto 
ſubſcribed, according to the ulage and cuſtom of 
merchants appointed the (13) contents of the ſaid 
Bill to be paid to one Peter White, or (14) his or- 
der, and then and there delivered the ſaid Bill ſo 
indorſed to the ſaid Peter, and (15) the ſaid Peter 
afterwards, and before the payment of the ſaid ſum 
of money in the {aid Bill mentioned, or of any part 
thereof, to wit, on the day and year aforeſaid, at 
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London aforeſaid, in che pariſh and ward aforeſaid, 
by his certain indorſement in writing then and there 
made upon the ſaid Bill. his proper hand being there- 
unto ſubſcribed, appointed the contents of the ſaid 
Bill to be paid to the ſaid John, and then and there 
delivered the ſaid Bill ſo indorſed to the ſaid John, 
of (16) which ſaid indorſements the ſaid Henry, af— 
terwards to wit, on the day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
had notice; and the ſaid John in fact ſays, that (17) 
an uſance mentioned in any Bill of Exchange drawn 
in London and payable in Venice, is, and at the ſe- 
veral times aforeſaid was, three months from the date 
of the ſaid Bill, and no other time whatever; and 
(18) that afterwards, and when che ſaid Bill had ac- 
cording to the tenor and effect thereof become pay- 
able, to wit on (19) the fourth day of July in the 
year aforeſaid, at Venice aforeſaid, to wit, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, the 
ſaid Bill was duly, according to the uſage and cuſtom 
of merchants, ſhewn and preſented to the ſaid Henry 
for payment; and the ſaid Henry was then and there 
requeſted to pay the ſaid ſum of money in the ſaid 
Bill mentioned, but the faid Henry did not then 
or there pay the ſaid ſum of money in the ſaid 
Bill mentioned, or any part thereof, but wholly neg- 
letted and refuſed ſo to do; neither (20) did he pay 
the ſaid ſecond or third of exchange in the ſaid Bill 
mentioned, or cither of them; nor (21) did the ſaid 
perſons ſo uſing the ſtile and firm of Gaunt and Co. 
pay the ſaid ſum of money in the ſaid Bill mentioned, 
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or any part thereof, or the ſaid ſecond or third of 
exchange; and thereupon the ſaid John, afterwards 
to wit on the day and year laſt aforeſaid, at Venice 
aforeſaid, to wit at London aforeſaid, in the pariſh 
and ward aforeſaid, according to the uſage and cul. 
tom of merchants, cauſed the ſaid Bill to be pro- 
teſted (22) for non-payment, of all which premiſes 
the ſaid Thomas and Stephen afterwards, to wit on 
the day and year laſt aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, had (23) notice; 
and by reaſon thereof, and by force of the uſage and 
cuſtom of merchants, became liable to pay to (24) 
the ſaid John the ſaid ſum of money in the ſaid Bill 
mentioned, or the yalue thereof, when (25) they the 
ſaid Thomas and Stephen ſhould be thereunto after. 
wards requeſted: and (26) being ſo liable, they the 
ſaid Thomas and Stephen, in conſideration thereof, 
afterwards to wit on the day and year laſt aforeſaid, 
at London aforeſaid, in the pariſh and ward afore- 
ſaid, undertook, and to the ſaid John then and there 
faithfully promiſed, to pay to him the ſaid ſum of 
money in the ſaid Bill mentioned, or the value there- 
of, when they the ſaid Thomas and Stephen, ſhould 
be thereunto afterwards requeſted: and (27) the ſaid 
John avers, that the ſaid 700 ducats in the laid Bill 
mentioned, on the day and year laſt alorclaid were, 
and from thenceforth hitherto have been, and {till 
are of great value, to wit of the value of { 
of lawful money of Great Britain, that is to ſay at 
London aforeſaid, in the pariſh and ward aforeſaid ; 
yet t the ſaid Thomas and Stephen (although often re- 
queſted) 
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queſted) have not nor hath either of chem paid to 
the ſaid John the ſaid ſum of money in the ſaid Bill 
mentioned, or any part thereof, or the value thereof, 
or of any part thereof, but hath wholly neglected 
and refuſed, and ſtill negletts and refuſes ſo to do; 
wherefore the ſaid John ſays he is injured, and hath 
ſuſtained damage to the value of £ and 
thereforè he brings ſuit, &c. 


1. On” &c. Upon a Bill or Note importing to 
be payable within a limited time after the date, and 
dated on a particular day, this (a) muſt be that day: 
on a Bill or Note importing to be payable within a 
limited time after the date, and not dated, the day (6) 
it iſſued, if it can be aſcertained, otherwiſe (c) the 
firſt day the Plaintiff knew and can prove that it ex- 
iſted. 

2. © At” &c. On a Foreign Bill this muſt be the 
place at which it bears date, -but where the drawing 
of the Bill muſt be proved upon a trial, ſome place 
in England or Wales ſhould be ſubjoined under a 
videlicet, thus, © at Venice in Italy, to wit, at 


London,” &c. 


(a) Stafford v. Forcer, 10 Mod. 511. cited Str. 22. In an action on a Note 
dated in 1404, Defendant pleaded that the cauſe of action did not accrue 
within fix years; the Plaintift replied a Bill filed in 1714, and that the cauſe 
of action accrued within fix years of that time; and after verdict for the 
Plaintiff the court arreſted the judgment, becauſe it was ſtated that the note 


was made and dated in 1704, and then the cauſe of action muſt have accrued 
above fix years before 1714. 


(5) Vide ante. p. 68. note (a). 
66%) Vide Beawes, h. 190. P. 439- 


In 
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In an adtion againſt the drawer, the want of ſub- 
joining ſuch place may be taken advantage of by 
ſpecial demurrer to the count, but by ſpecial de- 
murrer (a) only. 

Inland Bills and Notes, though they may bear 
date at a particular place, may be alledged to have 
been made any where in England or Wales. 

A Bill or Note made by a ſervant may be ſtated 
to have been made by the maſter, becauſe that (b ) is 
it's legal operation. 

3. © According” &c. *Tis (c) not requiſite to ſet 
out any part of the cuſtom, and even a reference to 
it is (d) unneceſſary. 

In attions upon notes, inſtead of referring to the 
cuſtom of merchants the Count refers to the ſtatute. 

4. „Made.“ Where a man ſigns his name upon a 
blank paper, ſtamped with a bill ſtamp, and delivers 
it to another to draw above the ſignature what bill he 
pleaſes thereon, and he draws one accordingly, the 
(e) bill may be ſtated to have been made by the per- 
ſon whoſe ſignature it bears. 

(a) vide 16 and 2 II. c. 8. F. 1. 4 Anne c. 16. 4. 1 


{b) Vide poſt p. 10g. 
(e) Soper v. Dible, Lord Raym. 173. In an action upon a Bill the De- 


fendant demurred, becauſe the declaration did not ſet out the cuſtom, and 


the Court held it unneceſſary, and that the better way was to omit 1t. 

(d) This was determined in Ereſkine v. Murray, Lord 1542. on error after 
judgment by default; and ſce Lord Raym. 88. Carth 83. 269, 270. Lutw. 
279. 

(e) Collis v. Emett, 1 H. Blackſt. 313. Emett ſigued a piece of blank paper 
ftamped with a bill ſtamp, and delivercd it to Livefay & Co. that they might 
write above his ſignature ſuch bill as they ſhould pleaſe: they wrote one ac- 
cordingly, and an action being brought thercon againſt Emett, in which it 
was ſtated that he drew the bill, the Court thought the ſtatement proper, and 
wpon a ſpecial verdict ſtating the ſe facts the Court gave judgment for the 

, Plaintiff 
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5. * Their“ &c. A ſignature, when eſſential, is 
(a) implied by the preceding word “ made; “ this al- 
legation, therefore, is not ſtrictly neceſſary. 

6. « Bearing, &c. This allegation (6b) alſo may be 
diſpenſed with ; for it ſhall be intended, when the 
date is material, that a Bill or Note was dated when 
drawn. 

7. „ Directed, &c. In an action againſt the ac- 
ceptor upon a Bill directed to him, or in his abſence 
to I. S. the (c) conditional direction to I. S. need 
not be ſtated. 

8. « Thereby,” &c. A bill or note may be ſtated 
according to its legal operation. 

Thus a joint or ſeveral Note, or a Note import- 
ing in the body of it to be made by ſeveral perſons, 
but ſigned by. one only, (d) may be ſtated as a 
leveral Note. 


Plaintiff upon a count which alledged that the Bill was drawn by the De- 
tendant. 

(a) This was ruled upon demurrer in Elliot v. Cooper, Lord Raym. 1376. 
Str. 609. and Smith v. Jarves, Lord Raym. 1484. and on error after judge- 
ment by default in Ereſkine v. Murray, Lord Raym, 1542. 

(5) De la Courticr v. Bellamy, 2 Show. 422. In an action upon a 
foreign bill payable at double uſance from the date thereof, the declaration 
Rated that the Drawer on ſuch a day drew the bill, but the date was not ſet 
forth; an exception was taken on this ground, but by the whole court, “ it 
is well enough, we will intead it wa3 dated when it was drawn;” judgment 
for the Plaintiſt. 

(c) Anon. 12 Mod. 447. A bil direfted ** to A. or in his abſence to B.“ 
began thus. Gentlemen pray pay, &c.” A. accepted it, and in an action 
againſt him on his acceptance, the declaration deicribed the bill as directed 
to A. without any notice of B. and Holt C. J. held it well. 

(4) Roberts v. Peake, Burr. 323. A note ſigned by the Defendant alone 
but importing in the body of it to have been made by the Defendant and 
another perſon, was declared upon as the ſeveral note of the Defendant, and 
it was agreed that it might be declared upon according to its legal operation 

but judgment ws given for the Defendant upon another ground, 
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| Nay, where the Plaintiff in an aQtion againſt one 
of two makers of a joint or ſeveral Note, ſtated that 
the Defendant and another made their certain Note, 
&c. and thereby jointly or ſeverally promiſed to 
pay, the court held it (a) well after judgment by 
default, notwithſtanding as the truth of either mem- 
ber verifies a disjunctive propoſition, the Note might 
have been joint. 

And in an (6) attion againſt one of the ſeveral 
makers of a joint Note, if it be ſtated as a ſeveral 
one, the objettion can only be taken by Plea in 
abatement. 

A Bill or Note importing to be payable to a 
fictitious perſon may be ſtated to be payable to the 


fa) Butler v. Maliſſy, Str. 56. In an action on a note the declaration 
- Rated that the Defendant and another did jointly or ſeverally promiſe to pay: 
and upon demurrer, the court held it bad, and the Plaintiff obtained leave 
to diſcontinue. And in Ovington v. Neale, Str. 819. Lord Raym. 1544+ 
The Plaintiff declared upon a note by which the Defendant and another 
jointly or ſeverally promiſed to pay; and upon error the court of King's 
Bench held it bad, becauſe the Plaintiff had not ſhewn a title to bring a 
ſeparate. action againſt the Defendant, for he only ſays he has this or ſome 
other cauſe of action; and judgment for the Plaintiff was reverſed. However 
in Rees v. Abbott, Cowp. 832. The declaration upon a note ſtated that the 
Defendant and another made their note by which they jointly or ſeverally 
promiſed to pay ; and upon error after judgment by default, Butler v. 
Maliſſy and Ovington v. Neale, were cited as in point; ſed per Lord Manſ- 
field, © If or is to be conſidered in this caſe as a disjunctive, the Plaintiff is to 
& elect, and by the action he has made his election to conſider the note as 
& ſeveral; but in this caſe it is ſynonymous to and, and both and each pro- 
© mile to pay; judgment affirmed. | 
(5) Per Buller J. Rees v. Abbot, ſupra. and ſee Rice v. Shute, Burr. 
2611. and Abbott v. Smith, Blackſt. 947. 


/ 
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perſon in whoſe favour the Indorſement is made or 
to (a) Bearer. 

A Bill or Note intended to have been made pay- 
able to A. that he might guarantee the payment to B, 
but through ignorance or miſtake made payable to 
B. and by him indorſed to A. and then indorled 


back by A. to B. may (6) be ſtated to have been 
made payable to A. 


The Payee of a Bill or Note payable “ to his 


« order,” may (c) Rate it to have been made pay- 


able to himſelf. 


9. + Second,” &c. In an action upon a Bill con- 
ſiſting of ſeveral parts, if che Plaintiff has each part, 
it may be doubted whether he need take notice of 
this condition, becauſe all the parts colleQively 
make an unconditional Bill; and where he has not 

(a) Vide ante p. 11. note (a). In Vere v. Lewis, ante p. 11. note ( 
Lord Kenyon, Aſhhnrſt and Buller Js. thought that the Plaintiff might 


recover on the count which ſtated that the Bill was drawn payable to __ 
and in Collis v. Emett, ante p. 11. note (a) it was fo decided. 


(b) Biſhop v. Hayward, 4 Term Rep. 450. A note payable to the 


Plaintiff or order was indorſed by him to the Defendant, and indorſed back 
again by the Defendant to him; theſe facts being Rated on the declaration, 
the court arreſted the judgment; it was ſuggeſſed in the argument, that the 
Plaintiff had refuſed to take the note unleſs the Defendant put his name upon 
it, and that as he was made payee, his indorſement was mere form; and per 
Lord Kenyon, had it been underſtood by all parties, that the note though 
&* nominally payable to the Plaintiff, was ſubſtantially to be paid to the 
«© Defendant, it ſhould have been declared on according to its legal import; 
«© as was held in Minet v. Gibſon ; a name may be omitted in the declaration, 
jf the legal operation of the inſtrumetit requires it,” 

(c) Frederick v. Cotton, 2 Show. 8. In an action againſt the acceptor of 
a bill it was objeRed in arreſt of judgment that the bill was ſtated to be 
payable to the order of the Plaintiff, and no order was alleged; but the court 
reſolved without any difficulty, that money to be paid to a man's order, was 
due to himſelf ; and judgment was given for the Plaintiff. 


| Se each 


(106) 


each part, it ſhould ſeem more correct to ſtate that 
the Drawer made his certain Bill of Exchange in 
writing in three parts, his proper hand being ſub- 
ſcribed to each of the ſaid parts, bearing date, &c. 
and directed &c. and by one of the ſaid parts 
requeſted, &c. but the form I have adopted is the 
uſual one. 

10. „ Or Order,” &c. In an aftion by the 
aſſignee of a Bill or Note, it is neceſſary to ſhew 
that the Bill or Note authorizes a transfer ; in an 
ation by the Payee (a) not. 

11. Which,” &c. Except in actions againſt ac- 
ceptors, of on Bills payable within a limited time 
after ſight, the acceptance-need not be ſtated. 

12. On,” &c. Where the time of payment 
depends on the preſentment, this ſhould be the very 
day of the preſentment ; in other caſes, exactneſs as 
to the day is not requiſite. 

If however the Plaintiff allege in terms that the 
acceptance was made before the time limited by a 
Bill for its payment, it has been laid down that he 
will (5) be precluded from giving in evidence an 

(a) See ante p. 11. and note (a) there, Moore v. Paine, Ann. 288. In 
error upon a judgment by default in an action on a note it was objeRed that 


it was only ſtated to be payable to the Plaintiff, and not to his order; but 
by Lord Hardwicke, that has been overruled often; the judgment was 
affirmed. - | | 

(5) Jackfon v. Pigott, Lord Raym. 364. 12 Mod. 212. In an action 
againſt the acceptor of a bill, per Holt C. J. © If the Plaintiff declares that 
« the acceptance was before the day appointed tor the payment, and that the 
« Defendant accepted to pay according to the teaor and effeR of the bill, 
« and it appears upon the evidence, that the acceptance in fact was after the 
% day ef payment, this would be againſt the Plaintiff,” 
acceptance 
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acceptance afterwards, but this may perhaps be 
doubted. 

13. The Contents,” On an Indorſement for 
leſs than the full ſum mentioned in the Bill or 
Note, the Plaintiff muſt (a) ſhew that the reſidue 
was paid, 

14. Or his Order,” Theſe (b) words are 
unneceſſary. 

A full and blank Indorſement are ſtated in the 
ſame manner. 


15. © And the faid Peter, &c. Every Indorſe- 


ment eſſential to a transfer muſt be ſtated ; unneceſ- 
ſary one may (c) be omitted. 

Where the Plaintiff would omit an Indorſement, 
| he ſhould repreſent that which precedes it to have 
been made in favour of the perſon who is Indorſee 
upon that which follows. 

Thus if a Bill payable to Allen's order be in- 
dorſed by him in Blank, and delivered to Bradley, 
and indorſed by Bradley to Carter, if Carter would 


omit ſtating Bradley's indorſement, he ſhould ſtate 


that Allen indorſed it immediately to him. 


fa) Hawkins v. Gardner, 12 Mod. 213. The declaration ſtated that the 
Defendant drew a bill for 46/. 195. payable to Blackman or order; and that 
Blackman indorſed 4g/. 45. thereof to the Plaintiff ; the court held that an 
indorſement for part only of what was due upon the Bill was bad, and ſaid, 
if Blackman had brought an action tor part, he muſt have acknowledged 
ſatisfaction for the reſidue. 

(6) Vide ante p. 12. 

(c) In Peacock v. Rhodes, ante p. 32. note (a), the bill was payable to 
Ingham, and indorſed by him and by John Daltry; the Plaintiff declared as 
Indorſee of Ingham and recovered. 
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16, © Of which,” &c. This (a) Allegation is 
unneceſlary, 

17. * That an uſance,” &c. A negle@ to ſhew 
the duration of an uſance is (ö) fatal upon de- 
murrer, (unleſs perhaps where it is alleged that the 
Bill was preſented on the day it was payable) but 
upon demurrer only. (c. 

18. « And that,” &c. In an attion againſt the 
maker of a Note or the acceptor of a Bill (except 
(d) on an acceptance at the houſe of a NO] the 
preſentment 1s never ſtated. | 

In an action againſt the Drawer of a Bill, or the 
Indorſer of a Bill or Note, it is effential to ſtate 
either that (e) the Bill or Note was preſented, 


(a) Anon. Pract. Reg. 358. In an action by an Indor ſee of a note againſt 
the maker, the Defendant demurred, and ſhewed for cauſe, that it was not 
alleged that he had notice of the indorſement ; but by the court, there is no 
need of notice, Judgment for the Plaintiff. | 

(5) Buckley v. Campbell, Salk 131. The Plaintif declared upon a bill 
drawn at Amſterdam and payable in London at two uſances, and did not 
Mew what the two uſances were; and the court gave judgment for the De- 
fendant, becauſe they could not take notice of foreign uſances, which are 
longer in one place than another, 

(e) Smart v. Dean, 3 Keb. 645. In an action on a bill from Paris pay- 
able here at double uſance the Defendant pleaded payment, and on iſſue 
taken thereon, demurred, and objeRed that it was not alleged that double 
uſance was two months; ſed non allocatur, © It being a know term among 
% merchants, that uſance is a month, double two months; and being averred 
«© he had not paid in two months, it is well enough, the Defendant having 
« waived advantage hereof by pleading payment; but by Twyſden J. 
had it been on Demurrer to the declaration, the Plaintiff ſhould have 
averred a particular cuſtom that uſance ſignifieth a month. Judgement for 
the Plaintiff, 

(A4) Vide Biſhop v. CONE and Smith v. De la Fontaine, ante p. 78. 
note fa), 

(e) Mercer v. Southwell, 2 Show, 180, The declaration againſt the 
Drawer of a bill, ſtated that the Drawee did not accept, but did not allege. 
that 
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that the (a) Drawee or maker could not be found, 
or that the Defendant had he paid the Bill would 
have had no remedy againſt them. 

If the Drawee or maker cannot be found it is 
(b) ſufficient to aver generally that he was not 
found, without ſtating that any inquiry was made 
after him. 

On an Allegation that the Bill or Note was pre- 
ſented, and acceptance or payment refuſed, the 


that the bill had been ſhewn or tendered to him; and upon demurrer on 
this account, the omiſhon was held fatal, for otherwiſe it would be ia the 
Plaintiff's power to charge the Drawer, when perhaps the Drawee was ready 
to pay the money according to the tenor of the bill, if it had been tendered 
to him, ; 

Ruſhton v. Aſpinall, Doug]. 654.—680. In an action by the Indorſee of a 


bill payable three months after date againſt the Indorſer, the declaration 


ſtated that the bill after the making thereof, to wit, on the ſame day and year 
aforeſaid, (referring to the day the bill bore date) was preſented for ac- 
ceptance and accepted, yet the Drawer although afterwards, to wit, on the 
ſame day and year aforeſaid requeſted, did not pay, of which the Drawer, the 
Payee, and firſt Indorſer and the Acceptor had notice; by reaſon whereof 
Defendant became liable to day, and being ſo liable on the ſame day and 
year promiſed to pay. After verdi& and judgment for Plaintiff, the court 
of King's Bench upon a writ of error brought, held the declaration bad, 
becauſe it did not ſhew that payment was demanded of the acceptor when 
the bill became due, or that notice was given to the Defendant of his refuſal 
to pay, and that though it was ſtated that he had promiſed to pay, that pro- 
miſe was ſtated as an inference of law, and the declaration did not contain 
premiſes from which that inſcrence could be drawn; and the judgment 
was reverſed, 

(a) Vide ante p. 58. 

(5) Starke v. Cheeſman, Carth. 5og. In an action upon a bill dran by 
the Defendant on C. C. of Radcliffe London the declaration merely ſtated 
that the ſaid C. C. at Radclific aforeſaid or elſewhere within the kingdom of 
England was not found, and after judgment by default it was objected in 
arreſt of final judgment that it was not ſhewn that any inquiry had been made 


after him, but it was anſwered, that it was according to the cuſtom among 


merchants, and the common form in the like caſcs, and judgment was given 
for the Plaintiff. 


Plaintiff 
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Plaintiff cannot (a) give in evidence that the Prawee 
or maker could not be found. 

In an Action againſt the acceptor of a Bill or 
maker of a Note payable on demand, a (6) pre- 
ſentment need not be ſtated. 

19. On,” &c. Unleſs there is an expreſs aver- 
ment that the preſentment was made on the day 
when the Bill or Note became payable, this (c) 
muſt be that very day; where there is ſuch aver- 
ment, exattneſs as to the day is I, apprehend, im- 
— 

o. „ Neither,” &e. Where the Plaintiff fines 
as the ſum of Money mentioned in the Bill was 
not paid, this allegation is not (d) neceſſary. 


(a) R. Lee ſon v. Pigott, Sittings after Trinity 1788. 

(5) Rumball v. Ball, 10 Mod. 38. Debt upon a note by which the 
Defendant acknowledged himſelf indebted and promiſed to pay on demand z 
it was urged in arreſt of judgment, that it was not alleged that there had been 
a demand; but the court held the allegation unneceſſary. 

(c) See Ruſhton v. Aſpinall, ante p. 109. 

(d) Starke v. Cheeſeman, Carth. 50g. The declaration ſtated that the 
Defendant made three bills of exchange, all of the fame date and contents, 
and by the ſecond required the Drawee (the firſt and third of the ſaid bills 
not being paid) to pay &c. that the Drawee was not to be found, and the ſaid 
ſam of Money in the ſaid bill mentioned was not paid; after judgment by 
default, it was objected in arreſt of judgment, that there was no averment, 
that the firſt and third bill were not paid, but it was auſwered, that the allega- 
tion that the money in the ſaid bill mentioned was not paid, ſupplied the want 
of the averment, becauſe the ſum was the ſame in all the bills, and the 
Plaintiff had judgment. | 

Eaſt v. Eſſington, Lerd Raym. 810. Salk. 130. Aſſumpſit againſt the 
acceptor of the following bill, © Pray pay this my firſt bill of exchange, the, 
ſecond and third not being paid ;” after verdict for the Plaintiff, it was moved 
in arreſt of judgment, becauſe there was no averment that the ſecond and 
third were not paid; ſed non allocatur, for per curiam, though it had been 
in apon Demurrer, yet it is aided by the verdict; for if the ſecond or third 
dad been paid, the jury would have found non aſſu mpſit. 

TER Ne 21, „ Nor,“ 


Cann} 


21. © Nor,” &c. This (a) allegation is un- 
neceſlary. | 

22. Proteſted,” &c. The protelt (b) need not 
be ſtated in an action on an Inland Bill, in an action 
on a foreign one the Plaintiff (c) muſt either ſtate it 
or (d) ſhew that it was not neceſſary ; but the 
omiſſion can (e) only be taken advantage of by a 
ſpecial Demurrer. 


In ſtating the proteſt if the Plaintiff allege, that 


Y he proteſted the Bull or cauſed it to be proteſted,” 
it will be unobjectionable if the Defendant pleads 


Over. 


Wegersloffe 2. Keene, Str. 214. In aſſumpſit againſt the acceptor upon a 
bill by which the Drawer requeſted him to pay “ that his firſt bill (his ſecond 
ny being paid”) the declaration ſtated that the Defendant promiſed to pay 
the money, but had not, the Defendant pleaded an inſufficient plea, and upon 
demurrer to the replication objected that there was no averment that the 
ſecond bill was not paid, but the objeQion was overruled, and judgment 
given for the Plaintiff, | 

{a) Vide poſt c. 6. 

| (6) See Brough v. Parkins, ante p. 75 note (5). 

(e) Solomons v. Staveley, cited Dougl. ad ed. 684. n. 144. The court 
held on the authority of the precedent in Dunſtar v. Pierce, Lill. Ent. 55. 
that the neglect to allege a proteſt in an action on a foreign bill, was matter of 
form only, and could not be taken advantage of on a general demurrer. 

(4) In Rogers v. Stephens, ſupra p. 78. note (4) Lord Kenyon and 
afterwards the court held a proteſt for non-acceptance not neceſſary to ſupport 
an action againſt the Drawer, becauſe it appeared he had no effects in the 
hands of the Drawee. | 

(e) Witherby v. Sarsfield, 1 Show, 12g. The declaration upon a foreign 
bill ſtated that the Plaintiff ' proteſted it, or cauſed it to be proteſted ;** the 
Defendant pleaded that he was not a merchant, and upon demurrer had 


judgment. A writ of error was brought, and it was then for the firſt time 


urged that the allegation that the Plaintiff proteſted the bill, or cauſed it to be 
proteſted, was uncertain, but the court thought it well enough, reverſed the 
judgment below, and then judgment was given for the Plaintiff, | 
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2 „ Notice,” If the Deſendant is prima facie 
intitled to notice, it is efſentially neceſſary to ſtate 
that he had (a) notice, or to ſhew that he was not 
intitled thereto. 

24. To the ſaid John,” In an attion upon a 
Bill or Note ſtated upon the count to be payable to 
the order of the Plaintiff, it is ſometimes (6b) uſual, 
though (c) unneceſſary, to inlert here an allegation 
that the Plaintiff made no order ; but the (d) better 
way upon a Bill or Note made fo payable is to ſtate 
according to the legal operation that it was made 
payable to the Plaintiff, and then this allegation 
would be impertinent. 

25. When,“ &c. In an ation againſt the ac- 


ceptor of a Bill or maker of a Note not payable 


immediately upon preſentment, inſtead of alleging 
that the Defendant became liable, and promiſed to 
pay when he ſhould be thereunto afterwards re- 
queſted, he is ſtated to have become liable, and 


' promiſed to pay according to the tenor and effect of 


the Bill and acceptance in the one caſe, and of the 
Note in the other. 


26. And,” &c. This clauſe is unneceſſary in 
an attion againſt either the (a) acceptor of a Bill 


(a) See Ruſhton v. Aſpinall, ante p. 109. 

(5) It was done in Fiſher v. Pomfret, Carth. 403. 

(e d) Vide Frederick v. Cotton, ante p. 105. note (c). 

(e) Wegersloffe v. Keene, Str. 214. In aſſumpſit againſt the acceptor an 
objection was taken to the promiſe as ſtated ; fed per Forteſcue J. The 
«© Plaintiff need not ſet out any promiſe. Lowther v. Conyers, which was 
upon a promiſſory note, and they left out ſuper ſe aſſumpſit, and yet it 
* was held well enough, for the law raiſes a promiſe,” 


OT 
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or the maker of a Note; and it -may be doubted 
whether (a) it is eſſential in any other. 

27. And the ſaid,” &c. This averment is not, 
I apprehend, ever neceſlary ; the want (6) of it is 
certainly cured by verditt. 


(a) Starke v. Cheeſeman, Carth. 50g. Salk- 128. After judgment by de- 
fault in an action againſt the Drawer of a foreign bill it was objected in arreſt 
of judgment, that it was not ſtated in the declaration that the Defendant 
promiſed to pay the money after the proteſt made, but it was anſwered, that 
the law did raiſe the promiſe upon the cuſtom of merchants, and therefore 
it was not neceſſary to lay an actual promiſe, and the Plaintiff had judg- 
ment. 

(5) Simmonds v. Parminter, 1 Wils. 185. 4 Bro. Parl. Cas. 604, The 
declaration upon two foreign bills for the payment of 4000 and 5000 dollars 
did not ſtate what their value was, and after a demurrer this was urged as a 
ground to arreſt the judgment; but the court gave judgment for the Plaintiff, 
and upon a writ of error that judgment was affir med. 80 


CAP. 


GA. VI. 


Of the Evidence neceſſary to intitle the Plaintiff to 
recover upon à Bill or Note, and the Defence which 
may be ſet up againſt him. 


To recover in reſpe& of a Bill or Note upon a 
count for money lent, money paid, or money had 
and received, the Plaintiff muſt prove ſuch of thoſe 
facts which are not admitted, as he ought to ſtate 
upon a ſpecial count; and upon a ſpecial count, he 
muſt prove ſuch of the facts which are not ad- 
mitted as appear upon the face of that count 
neceſlary. 

An acceptance admits the ability of the Drawer 
to make the Bill, and, if made after ſight of the 
Bill, his (a) ſignature ; an indorſement admits the 


1 


(a) Wilkinſon v. Lutwidge, Str. 648. In an action againſt the the ac- 
ceptor of a Bill, Raymond C. J. allowed the Plaintiff to read the bill with- 
out proving the Drawer's hand becauſe he thought the acceptance a ſufficient 
acknowledgement on the part of the Defendant, but he ſaid it would not be 
concluſive ; and if the Defendant could ſhew the contrary, the reading the 
bill ſhould not preclude him. See Cooper v. Le Blanc poſt 117, note (c). 

Jenys v. Fawler, Str. 946. In an action againſt the acceptor of a bill, 
Raymond C. J. held it was not neceſſary for the Plaintiff to prove the 
Drawer's hand, and on the Defendant's offering to call witnefſesto ſwear they 
believed it was not the Drawer's hand, the Chief Juſtice would not admit 
the evidence, and he inclined ſtrongly that actual proof of forgery would not 
excuſe the Defendant. ; SEE 

Price v. Neale, Burr, 1354. Blackſt. 390, Two forged bills were drawn 

upon 
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ability and (a) ſignature of every antecedent 


party. ; 
But an acceptance, though made after ſight of an 
indorſement does not admit the ability or (6) ſigna- 


ture of the Indorſer. 


upon the Plaintiff, which he accepted and paid; on diſcovering the forgery 
he brought this action for moncy had and received to recover back the 
money, but on a caſe reſerved, the court held it would not lie; and Lord 
Mansfield faid, „It was incumbent on him to have been ſatisfied before he 
« accepted or paid them, that the bills were the Drawer's hand ;” and in 
Smith v. Cheſter, 1 Term Rep. 655. Buller J. ſays, When a Bill is pre- 
*« ſeated for acceptance, the acceptor looks to the hand writing of the 


Drawer, which he is afterwards precluded from diſputing, and it is on that 


account that he is liable, even though the bill is forged.“ 

Ca) Lambert v. Pack, Salk. 127. Lord Raym. 443- 12 Mod. 244. Holt. 
117. In an action againſt the Indorſer of a bill, Holt C. J. ruled that it was 
not neceſſary to prove the Drawer's hand, for though the bill was forged, the 
Indorſer would be liable. 

Williams v. Seagrove, 2 Barnard. B, R. 82. A rule was made abſolute for 
delivering up a note to an Indorſee, though it was proved to have been 
forged, upon the ground that he might notwithſtanding bring actions upon it 
againſt the Indorſers. See alſo Str. 442. | 

() Smith v. Cheſter, 1 Term Rep. 654. In an action by the Indorſee of 
a bill againſt the acceptor, the Plaintiff was non-ſuited becauſe he could not 
prove the hand writing of the firſt Indorſer, though the indorſement was on 
the bill at the time of the acceptance. A motion was made to ſet aſide the 
non-ſuit on the ground that as the indorſement was on the bill when it was 
accepted, the acceptance admitted it, but the court thought it did not, be- 
cauſe the acceptor only looks to the hand-writing of the Drawer, and that 
be is afterwards precluded from diſputing, Rule diſcharged, 

Carvick v. Vickery, Dougl. 639—653. N. 134. ante p. 37. note (5). A bill 
Payable to the order of Father and Son, who were not partners, was in- 
dorſed by the Son only, after which it was preſented, and the Drawee wrote 
upon it a direction to his Banker to pay it. In an action againſt the Drawee 
the queſtion was, Whether the Indorſement by the Son alone was ſufficient ? 
and Willes J. inclined to think the order to the Banker was a recognition of 
the Indorſement. But Aſhhurſt and Buller Js, thought not. However in 
Hankey v. Wilſon, Say. 223. in an action by the Indorſee of a bill againſt 
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In an aftion therefore againſt the acceptor of a 
Bill or maker of a Note, the Plaintiff muſt prove 
the Defendant's ſignature, and the neceſſary indorſe- 
ments; and in the former caſe, if the acceptance 
was made without ſight of the Bill, the ſignature of 
Drawer; in an action againſt the Drawer of a Bill, 
or the Indorſer of a Bill or Note, he muſt prove 
the Defendant's ſignature, the neceſſary indorſe- 
ments between him and the Plaintiff, the preſent- 
ment, the non-acceptance or non-payment, and 
the notice for not giving it. 

In the caſe of a foreign Bill, if the Plaintiff 
is bound to prove notice, he mult alſo prove a 
proteſt. 

After a transfer by delivery by a perſon not in- 
titled to make ſuch transfer, and ſubſequent holder 
muſt (a) prove that either he or ſome intermediate 
perſon between him and the perſon who ſo tranſ- 
ferred it took the Bill or Note bona fide, and gave 
a valuable conſideration for it. 


the acceptor; there was no aftual proof of the hand writing of one of the 
Indorſers, but it appearing that the Indorſement was upon the bill when 
the Defendant accepted it, and that he promiſed to pay it; Ryder C. I. left 
the caſe to the jury, who found for the Plaintiff, and upon a rule to ſhew 
cauſe why there ſhould not be a new trial, the court thought it a queſtion 
for the jury, Whether the acceptance and promiſe did not amount to an ad- 
miſſion that the name of every Indorſer was authentic ? and refuſed the rule. 


(g) Vide Anon. Miller v. Race, Grant v. Vaughan, ante p. 35. note (a). 
Peacock v. Rhodes, ante p. 32. note (a). 


It 
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It is laid down in (a) ſome caſes, that in an 
aQtion againſt the Indorſer of a Bill, the Plaintiff 
muſt prove an application to the Drawer for Pay- 


ment; but that he need (6) not is now very fully 
ſettled. 
A confeffion of his ſignature is ſufficient evidence 


(c) againſt the party making it, but (d) not againſt 
any other party ; and it is (e) ſufficient, though 


made pending a treaty for a compromiſe. 


In an aQtion againſt the Drawer of a loſt Bill, 


Holt, C. J. /) held proof that the Defendant 
owned he had made the Bill ſufficient. 


{a) Vide Burr. 671. | 

(5) This was decided after two arguments in the caſe of a foreign bill in 
Bromley v. Frazier, Str. 441. and in the caſe either of a foreign or inland 
bill, but which does does not appear in Lawrence v. Jacob, Str. 515. and in 
the caſe of an inland bill, Heylin v. Adamſon, Burr. 669. 

(c) Cooper v. Le Blanc, Str. 1051. The Plaintiff on diſcounting a note ſent 
to the Defendant to know whether an indorſement upon it was his, and the 
Defendant faid it was, and the note would be paid when due; he would 
notwithſtanding have given evidence by fimilitude of hands that the indorſe- 
ment was a forgery; but Lord Hardwicke would not allow it; he ſeemed 
inclined however to admit proof of actual forgery, but the Defendant could 
not adduce it, and the Plaintiff had a verdiQ. See Wilkinſon v. Lutwidge, 
ante 114. note (a). 


(4) Hemmings v. Robinſon, 1 Barnes, 317. In an action by the Indorſee 


of a note againſt the maker, it was reſerved as a point whether the acknow- 


ledgement of an Indorſer was ſufficient evidence to prove his indorſement 
and the court held not. See Gray v. Palmer, p. 118. note (c). 

(e) Waldridge v. Kenniſon, Eſpinaſſe 143. In an action againſt two as 
acceptors of a bill; the only evidence of the ſignature by one was an ad- 
miſſion he made pending a treaty for ſettling the cauſe ; it was objected that 
this admiſſion ought not to be received in evidence, becauſe it was made 
under the faith of a compromiſe ; but Lord Kenyon held that the admiſſion 
of a band - writing might be received in evidence, though it was made under 
faith of a compromiſe, and he admitted it accordingly. 

Y This was thecaſe of Hart v. King, 12 Mod. gog. 


So 
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So in an action againſt an Indorſer, proof that 
the Defendant admitted to have received a Bill 
correſponding with that upon which the attion 
was brought, that after iſſue joined he had declared 
that he came to town to haſten the trial of a cauſe 
brought againſt him on an indorſement he had made 
upon. a Bill, and that he carried the cauſe down by 
proviſo, was (a) held ſufficient. 

But in an action by the Indorſee of a Bill dd 
the Drawer, proof that one of the Indorſers had 
confeſſed his fignature (6) is inſufficient, and in an 
attion againſt ſeveral Drawers, Indorlers or Ac- 
ceptors, an admiſhon upon the pleadings by one 
of his ſignature will (c) not exempt the Plaintiff 
from proving it againſt the others, if they conteſt it. 


(a) Dale v. Lubbock, 1 Barnard, B. R. 199. In an action againſt an 
Indorſer the evidence was, that be had written a letter ſtating that he had 
received a bill from A. upon B. bearing date ſuch a day, and payable to him 
or order ſix months after date (in all which circumſtances the bill ſtated in 
the letter correſponded with the bill declared upon) but not mentioning the 
ſum, that he had ſaid he came up to town to haſten on the trial of an action 
brought againſt him on an indorſement he had made upon a bill, and that in 
fact he carried down the cauſe by proviſo, and Raymond C. J. held this 
ſufficient evidence to prove that the Defendant indorſed the bill ſtated ; and 
the jury found for the Plaintiff, 

(5) Hemmings v. Robinſon, p. 114. note (d). 

(c) Gray v. Palmer, Eſpinaſſe 125. Action againſt James Palmer, John 
Palmer and Hodgſon, as makers of a note; Hodgſon pleaded a judgment 
recovered, and each of the Palmers non- aſſumpſit; upon the trial on the 
non-aſſumpſits the Plaintiff proved the ſubſcription by each of the Palmers, 
and there reſted his caſe. The Palmers contended that he ought to prove 
Hodgſon's ſubſcription alſo, but the Plaintiff inſiſted that that was admitted 
by the plea of nul-tiel record ; Lord Kenyon, however, held that it was only 
admitted as againſt Hodgſon not againſt the Palmers, and that the Plaintiff - 
could not recover againſt them without proving it. - % 

The 
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The ſignature of a Partner or Servant, importing 
to have been made on the Partnerſhip or Maſter's 
account, is to be conſidered as the ſignature of the 
(a) Partnerſhip or Maſter. | 

On a ſignature by a Servant, the Servant's 


authority muſt be proved. 

An authority by Parol is (6) ſufficient. 

Subſequent aſſent is (c) evidence of precedent 
authority. 

Uſual employ is evidence (d) of a general author- 
ity; and a general authority is ſuppoſed to continue 
until its determination is notorious. 

Therefore after the diſcharge of a ſervant uſually 
employed, a (e) man will be bound by his ſignature 


until his diſcharge is generally known. 
Where notice is to be ſent by the poſt, proof of 


putting it into the poſt is (/) ſufficient. 
Production of the inſtrument is (g) ſufficient 


evidence of a proteſt. 


(4) Vide Pinkney v. Hall, Lord Raym. 175. Smith v. Jarves, Lord Raym. 
1484. Carvick v. Vickery, Dougl. 630. n. 194 

(b) 12 Mod. 564. 

(c) Comb. 450. 

(d) 12 Mod, 346. Malynes, B. 3. c. 5. F. 6. p. 264. 10 Mod. 110. 

(e) Vide Beawes. 4. 231. p. 445. Molloy. B. 2. c. 10, f. 27. 


(f) Saunderſon v. Judge, ante p. 7). note (6). 
(g) Anon. 12 Mod. 345. To prove a proteſt the Plaintiff produced an 


inſtrument atteſted by a Notary Public, and though it was inſiſted that he 
ſhould prove this inſtrument, or at leaſt give ſome account how he came by 


it, Holt C. J. ruled that it was not neceſſar y. 


On 


On a judgment by default in an ation upon a 
Bill or Note, no (a) evidence need be given. 

The court (6) will therefore upon ſuch judg- 
ment, even in aſſumpſit, if the Bill or Note is for 
the payment of Britiſh Money, refer it to ah officer 
to aſceriain the ſum due for principal, intereſt, and 
charges, and give the Plaintiff final Judgment with- 
out a Writ of Inquiry. 


(a) Bevis v. Lindſell, Str. 2149. On executing a writ of inquiry in an 
action on a Note, the Plaintiff did not produce the lubſcribing witneſs, but 
offered other evidence that it was the Defendant's hand, and the court held 
that ſufhcient, ** For the note being ſet out in the declaration is admitted, 
« and the only uſe of producing it is to ſee whether any payment is in- 
« dorſed upon it.“ 

Mills v. Lyne. B. R. H. 26 G. III. On a writ of inquiry in an action 
upon a note, the Sheriff directed the jury to give nominal damages only 
becauſe the Plaintiff could not prove the note. Lawrence inſiſted that the 
Plaintiff was bound to produce the note (becauſe a receipt of part might 
have been indorfed thereon) and to prove the Defendant's ſignature ; but per 
Buller J. If you had paid part you might have pleaded it, but you have 
et judgment go for the Whole; and the court ſet aſide the inquiſition. 

Green v. Hearne, 3 Term Rep. 901. Upon a rule niſi to ſet aſide an 
inquiſition againſt the acceptor of a bill of exchange, it was urged that the 
bill though produced before the jury was not proved, but the court held that. 
by ſuffering the judgment the Defendant admitted the acceptance of the bill, 

and that he was liable to its amount, and Buller J. ſaid, “the only rea ſon 
5 of producing the bill is to ſee whether any part of it is paid.“ 
. (6) Shepherd v. Charter, 4 Term Rep. 27; . The Defendant having ſuffered 
judgment by default in an action on a bill, the Plaintiff obtained a rule to 
ſhew cauſe why it ſhould not be referred to the maſter to compute what was 
due for principal and intereſt, The rule was oppoſed upon the general 
ground that a reference in ſuch caſes was improper, but the court thought 
otherwiſe, and Groſe J. obſerved that the Judges in the Common Pleas gave 
the caſe before them great conſideration before they referred the queſtion 
to one of the Prothonotaries, and the rule was made abſolute, The ſame 
had previouſly been done in Raſhleigh v. Salmon, 1 H. Bl. 252. Andrews v. 
Blake, 1 H. Bl. 529, Longman v. Fenn, x H. Bl. 541. and it is now every 
day's practice in the King's Bench and Common Pleas ; but not in the 


Exchequer, Vide Chilton v. Harborn, a Anſtr. 249. 
But 
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But the (4) court will not refer it, if the Bill or 
Note is for the payment of Foreign Money. 

The only ſpecies of defence to an attion in reſpett 
of a Bill or Note neceſſary to be mentioned, is that 
which is founded upon the (6b) want of a con- 
ſideration for giving or transferring it, or an illega- 
lity in the conſideration upon which it is given or 
transferred. 


The (c) debt of a third perſon, or a debt barred 
by (d) the ſtatute of limitations, by a diſcharge 
under an Inſolvent or fugitive Act, by a (e) Bank- 
ruptcy and Certificate, or by a compoſition, is a 
good conſideration. 


But the conſideration of (f) ſigning a Bankrupt's 


(a) Maunſell v. Lord Maſſareene, 5 Term Rep. 87. The court diſcharged 
a rule niſi for referring it to the maſter to compute principal, intereſt and 
coſts upon a bill of exchange, becauſe the bill was for the payment of 
200. Iriſh money. | 

() Jeffries v. Auſten, Str. 647. In an action by the Payee of a note 
againſt the Maker, Eyre C. J. of the Common Pleas allowed the Defendant 
to prove, that it was given as a reward in caſe the Plaintiff procured the De- 
fendant to be reſtored to an office, and that the Detendant was not reſtored, 
and on this proof the Defendant had a verdict. 

(e) Popplewell v. Wilſon, Str. 264. A. gave a note to pay ſo much to B. for 
a debt due from C. to B.—and on error it was obje&ed that the debt of a 
third perſon was no conſideration ; but the court thought otherwiſe, and the 
judgment was afhrmed. 


(4) Vide Lord Raym. 389. 6 Mod. 309. Burr. 2630. Blackſt. 503 | 


Cowp. 290. 

(e) Trueman v. Fenton, Cowp. 544. Birch v. Sharland, 1 Term Rep. 
715. Cowp. 290. | 

(/) Sumner v. Brady, 1. H. Bl. 647. 
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Certificate, or withdrawing a Petition (a) againſt 
it, or (b) joining in the acceptance of a compoſition, 
is illegal. 

Paſt (c) ſedutlion is a good conſideration; future 
d) proſtitution an illegal one. 

Dropping (e) a criminal proſecution, or ſup- 
preſſing evidence thereon, a (f) recommendation to 
an office in the King's Houſehold though of a 
private nature, and not within the ſtatute of the th 
and 6th Edw. III. a (g) ſmuggling an (A) uſuri- 
ous or a (i) ſtock jobbing contract, is an illegal 
conſideration. 

So money loſt by gaming, (except (&) in ſome 


(a) By sch G. II. c. 30. 4. 11. It is enacted, that every bill, note, 
contract, agreement or other ſecurity whatſoever, to be made or given by 
any bankrupt, or by any other perſon, unto or to the uſe of or in truſt for 
any creditor or creditors, or for the ſecurity of the payment of any debt or 
ſum of money due from ſuch bankrupt at the time of his becoming bankrupt, 
or any part thereof, between the time of his becoming bankrupt and ſuch 
bankrupt's diſcharge, as a conſideration, or to the intent to perſuade him, 
her, or them to conſent to or ſign any ſuch allowance or certificate, ſhall be 
wholly void and of no effect; and the monies thereby ſecured or agreed to 
be paid ſhall not be recovered or recoverable, and ſee Smith v. Bromley, 
Dougl. 670. 

( Spurrett v. Spiller, 1 Atk. 105. Cockſhott v. Bennett, 2 Term Rep. 
763. Jackſon v. Lomas, 4 Term Rep. 166. Cooling v. Noyes, 6 Term 
Rep. 253. | 
(cc) Annandall v. Harris, 2 P. Wms. 432. Cray v. Rooke, Forreſt 153. 
Turner v. Vaughan, 2 Wils. 339- 

(d) Walker v. Perkins, Burr. 1568. 

(e) 3 PF. Wms. 279. Collins v. Blantern, 2 Wils, 349. 

Y Harrington v. Du Chatel, Bro. C. C. 114. 

(g) Guichard v. Roberts, Blackſt. 445. 

(k) 12 Ann. St. 2. c. 16. poſt 126, note (2). 

(i) 7 Geo. II. c. 8. 

(4 9 Ann, c. 14. 4. 9. 

part 


( 123 ) 


part of a Royal Palace in which the King is 
then actually reſident, the Freehold and inheritance 
of which part is in the Crown, and which is not in 
leaſe) or betting on the fides of perſons ſo gaming, 
money knowingly lent for ſuch gaming or betting, 
or money lent at the time and place of ſuch play to 
any perſon either then gaming or betting, or who 
ſhall, during the play, play or bet, is (a) an illegal 
conſideration. | | 

Cricket, (b) a Horſe Race, or (c) a Foot Race 
againſt time, is a game: inſuring (d) in the lottery 
not. 

No perſon can inſiſt upon a want of confidera- 
tion, who has himſelf received one, nor can it ever 
be (c) inſiſted on, if the Plaintiff or any interme- 
diate party between him and the Defendant took 
the Bill or Note bona fide, and upon a gogd con- 
ſideration. 


(a) 9 Ann. c. 14. f. 1. 

(6) Jeffryes v. Walter, 1 Wils. 220. 

(e) Lynallv. Longbotham, 2 Wils, 36. 

(4) Lewis v. Piercy, 1 H. Bl. 29. 

(e) Morris v. Lee, B. R. H. 26 G. III. In an action by the Indorſee 
againſt the maker of a note thirteen years old, the Defendant obtained a 
rule niſi to fer aſide a judgment by default on an affidavit by a third perſon, 
that he believed the Defendant was ſwindled out of the note. An affidavit 
was made on the other fide, that the Plaintiff took the note bonk fide, and 
gave a valuable conſideration for it; and the court held, that however im- 
properly it might have been obtained, a third perſon who took it fairly and 
gave a conſideration for it, was intitled to recover, and diſcharged the rule. 


And ſee Com. 43. 1 Term Rep. 40. 2 Term Rep, 71. 2 Ak. 182. Bull. 
Niſi Prius, 274. 
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In thoſe caſes in which a Defendant might inſiſt 
upon a total want of conſideration if there really 
was none, he (a) may ſhew that the conſideration 
does not extend to all the money payable by the 
Bill or Note, and (a) the Plaintiff ſhall only recover 
for the reſidue. | | 

Wherever the Defendant might inſiſt that there 
was no conlideration, he may inſiſt that the con- 
ſideration was illegal; and in thoſe cates in which 
the Legiſlature has declared that the illegality of 
the conſideration ſhall make the Bill or Note 
abſolutely void, he (6) may inſiſt upon ſuch 
illegality though the Plaintiff or ſome party between 
him and the Defendant took the Bill or Note 


(a) Barber v. Backhouſe, Peake, 61. In an action on a bill of ex- 
change by the Payee, the Defendant paid part of the money into court, 
and it appeared upon the trial that there was no conſideration for the other 
part. Law however urged that the payment of the money into court ad- 
mitted the bill was good for part, and if it was good for part, it was good in 
toto; but Lord Kenyon declared himſelf clearly of a contrary opinion upon 
which the jury found for the Defendant, and this caſe being afterwards 
mentioned by Lord Kenyon in the courſe of W Law ſaid he was 
perfectly ſatisfied with the deciſion. 

Ledger v. Ewer, Peake, 216. In an action by the Payee of a bill 
againſt the acceptor, the conſideration appeared to be that the Plaintiff had taken 
the Defendant into partnerſhip; but on the DefenCant's friend's advice he broke 
of the connection; there was evidence of fraud on the Plaintiff's part in 
drawing the Defendant into the engagement, which Lord Kenyon left to the 
jury; but he told them if they were againſt the Defendant on the evidence of 
fraud, they ſhould take into conſideration the damages the Plaintiff had 
really ſuſtained by the non-performance of the contract, and were not 
obliged to find the whole amount of the bill ; 3 the jury — found for 
the Defendant. | ; 

(b) Vide Bowyer v. Bampton, and Lowe v. Waller, inira p. 125. note (c) 
126. note ch 


. bona 
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bona fide and gave a valuable conſideration for 
It. b 

Thoſe caſes are, where the conſideration is 
either (a) wholly or in part (6) ſigning a Bank- 
rupt's Certificate, money (c) loſt by gaming as 
aforeſaid, or betting on the ſides of perſons fo 
gaming, money knowingly lent for ſuch gaming 


(a) Robinſon v. Bland, Burr. 10797. A bill of exchange was partly for 
money lent at the time and place of play, and partly for money loſt at play; 
and on a caſe reſerved the court held that the Plaintiff could recover nothing 
upon the bill, but that he might recover the money leat on a count for 
money lent, t 

(% Vide gth G. II. c. go. F. 11. ante p. 121. note (/). 

(c) By gth Anne c. 14. F 1. It is enacted that all notes, bills, or other 
ſecurities whatſoever, given, granted, drawn or entered into, or executed by 
any perſon or perſons whatſoever, where the whole or any part of the con- 
ſideration of ſuch conveyances or ſecurities ſhall be for any money, or other 
valuable thing whatſoever, won by gaming or playing at cards, dice, tables, 
tennis, bowls, or other game or games whatſoever, or by betting on the ſides 
or hands of ſuch as do game at any of the games aforeſaid, or for the reim- 
burſing or re-paying any money knowinzly lent, or advanced for ſuch 
gaming or betting as aforeſaid or lent or advanced at the time and place of 
ſuch play, to any perſon or perſons ſo gaming as aforeſaid, or that ſhall 
during ſuch play, ſo play or bet, ſhall be utterly void, fruſtrate, and of none 
effect, to all intents and purpoſes whatſoever. 

Bowyer v. Bampton, Str. 1155. Several notes given by Bampton to 
Church for money lent to game with, were indorſed by Church to the 
Plaintiff for a full and valuable conſideration, and the Plaintiff had no 
knowledge that any part of the conſideration from Church to Bampton was 
money lent for gaming; and after two arguments upon a caſe reſerved the 
court held that the Plaintiff could not maintain the action : for it would be 
making the notes of uſe to the lender, if he could pay his debts with them, 
and it would tend to evade the act, on account of the difficulty of proving 


notice on an Indorſee; and the Plaintiff would not be without remedy, for 
he might ſue Church on his indorſcment. 
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or betting, money lent at the time and place of 
ſuch play to any perſon either then gaming or 
betting, or who ſhall, during the play, play or 
bet, or (a) money lent on an uſurious contract, 

But if the conſideration upon which a Bill or 
Note was made is not illegal, an illegality in the 
conſideration upon which it is afterwards transferred 
will be no (6) defence, if the Plaintiff-took it bona 
fide, and upon a good conſideration. 


(a) By 12th Ann. St. 2. c. 16. It is enafted, that no perſon or perſons 
whatſoever, upon any contract, take directly or indirectly, for loan of any 
monies, wares, merchandize, or other commodities whatſoever, above the 
value of f 5. for the forbearance of £100. for a year, and ſo after that rate 
for a greater or leſſer ſum, or for a longer or ſhorter time; and that all 
contracts, and afſurances whatſoever, made after the time aforeſaid, for 
payment of any principal, or money to be lent or covenanted to be per- 
formed upon or for any uſury, whereupon or whereby there ſhall be re- 
ſerved or taken above the rate of f 5. in the hundred, as aforeſaid, ſhall be 
utterly void. 

Lowe v. Waller, Dougl. 508—7 36. The Defendant was acceptor of a bill, 
which he gave to Harris and Stratton upon an uſurious contract; Harris and 
Stratton indorſed it to the Plaintiff for a valuable conſideration, and the Plain- 
tiff had no notice of the uſury ; upon a caſe reſerved the queſtion was whether 
the uſury between Harris and Stratton and the Defendant was a defence 
againſt an Indorſce who took the bill bona fide, and paid a valuable con- 
fideration for it; and after time taken to conſider, the court held it was, and 
though Lord Mansfield had a wiſh the law ſhould turn out in favour of the 
Plaintiff, the court found the words of the act too ſtrong, and could not get 
ever the caſe of Bowyer v. Bampton, Str. 1155. 

(5) Daniel v. Cartony, Eſpinaſſe, 274. Scott drew a bill on the Defendant 
payable to his own order, and diſcounted it with Greenſill, who took (G18. 
per cent diſcount ; it was afterwards indorſed to the Plaintiff, and Defendant 
could not impeach that tranſaction; and per Lord Kenyon, This is no 
defence; had the note been originally given on an uſurious tranſaction, or 
for an uſurious conſideration, it would have been void in the hands of even 


a bon 
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By ſuffering a judgment by default, the (a) 
Defendant loſes the opportunity of objedting to the 
ſufficiency of the conſideration. 


a'bonai fide holder; but uſury in any intermediate tranſaction reſpecting it, 
can never make it void in the hands of a bona fide Indorſce, where there was 
no uſury in the original tranſaction. 

(a) Shepherd v. Charter, ante p. 120. note (% A reference to the maſter 
to ſee what was due for principal and intereſt on a bill was oppoſed on an 
affidavit impeaching the conſideration, Sed per Buller J. this evidence 
would not be admiſſible before a jury, and the rule was made abſolute, 
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TABLE 


PRINCIPAL MATTERS. 


ACCEPTANCE What it is, 42. 
by whom it may be made, 42. 45, 46. 
at what time, 43, 44. 46. 48, 49. 
verbal, 44. 49. 
written, 44. 47, 48. 
conditional, 44. 49, 30, 51, 52. 
abſolute, 44. 50. 
accnrding to the tenor of the Bill, 44. 
varying from it, 44. 52. 
what a holder is intitled to expect and 
ought to inſiſt upon, 32. | 
how waived, 59, 54, 55s 50. 
its legal obligation, 46. 
when to be ſtated in pleading, 106. 
what it admits, 114, 115: 
ACTIONS, 
what may be brought in reſpe& of a Bill 
or Note, 94, 95, 96, 97. See Remedy, 
ALTERATION of a Bill or Note, it's effect, 24. 
of an Acceptance, 53. | 
ATTESTATION of making a Bill or Note, where neceſ- 
ſary, 6, 7. 
where of indorſing it, g1. 


BILLS 
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BILLS and NOTES. Definition of, 1. 


Reſemblance 2. 

what words neceſſary to make them, g, 4. 

muſt be for the payment of money only, 4. 

in ſpecie, 4. | 

to what amount, 4 to 7, 

fuch payment muſt purport to be certain, 8. 

certainty ſufficient, and what not, 8, 9, 10, 

11, 12, 

need not be negotiable, 12, 

nor purport to be for value received, 13. 

fignature 13, 14. 

on blank paper, 14. 

inland, 14. 

foreign, 14. 

in ſets, 14, 15. 

ſtamp, 15 to 2g. 

re- iſſuable, 21, 22, 23. 

joint or ſeveral, What, 29. 

who may make a Bill or Note, 24. 

to whom they may be made payable, 26, 27. 

perſons not in exiſtence, 27. 

to whom Bills may be addreſſed, 24, 25, 26. 

legal obligation of making a Bill or Note, 29. 

how ſtated in pleading, 101 to 105. 
CERTAINTY, of the payment of a Bill or Note, 
| Vide title Bills and Notes. 
CHARGES, On the diſhonour of a Bill or Note, what to 
| | be recovered, 92, 93. 
CONSIDERATION, Of giving or transferring a Bill or 

Note, what good, 121. 
what otherwiſe, 121 to 129. 
* what makes the gift or transfer void, 19g to 126. 

need not be expreſſed upon a Bill or Note, 1g. 

but is preſumed, 1g. 

the want or * Wegality of itmay be proved, 12g to 126. 
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DATE, What Bills or Notes muſt be dated, 6. 
DELIVERY, of Bills or Notes, 
Transfer by 
in what caſes it may be made, go. 32. 
Its effect, 31. 35. 41. 
ö by whom, 33, 36. 
DISCHARGE, gi. 41. 87. 
ſee ſatisfaction. 
EVIDENCE, What neceſſary to maintain an action in 
reſpect of a Bill or Note, 114, 116. 
what'to be given upon a Writ of Inquiry, 120. 127, 
FEME COVERT, When ſhe may be a party to a Bill 
or Note, 23, 26. 
transfer by her, 25, 26. 
FORGERY, Of Indorſement, poſſible conſequence of, 36. 
GRACE, days of 
what 66, 67. 
when allowed 66, 67. 
HOLDER of a Bill or Note, what he is bound to do, 57. 
INDORSEMENT, What Bills and Notes may be in- 
dorſed, go. 
where neceſſary to transfer a Bill or Note, go» 
form of 'in general, g1. 
upon Bills & Notes for payment of leſs 
than 3. 31. 
in Blank, 32. 5 
full g. 
reſtrictive, 32, 33, 34. 
by whom to be made, 35, 36, 37, 38. 
at what time, 38, 39, 40. 
for what ſum, 34. 
of Bills in ſets, 41. 
its legal obligation, 31, 32. 41, 
conſequence of a forged one, 36. 
what it admits, 114, 115. 
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INDORSEMENT. 


how ſtated in pleading, 107. 
when it muſt be ſtated and when it may be omitted 
in pleading, 107. | 
INFANT, When ne may be party toa Bill or Note, 25, 26. 
Indorſement to, 26. | 
INTEREST. When to be recovered in an action, co, 97, 92. 
when under a Commiſhon of Bankrupte Vs 93. | 
JUDGMENT by default upon 2 Bill or Note, what is to be 
proved upon a Writ of Inquiry, 120. 
when the court will refer it the officer to aſcertain 
the ſum due, 120. 121. 
LOSS. Of a Bill or Note, what ſhould be done 
thereon, 36. 
NEGOTIABILITY, not eſſential to a Bill or note, 12. 
words neceſſary to create it, go. 
may be reſtrained by indorſement, 32, 33, 34. 
when to be ſtated in pleading, 106. 
NOTICE. By whom to be given, 71. 83. 
to whom, 57. 77 to 8g. 
at what time, 76, 77. 
its form, 71. | 
neglect to give it, legal conſequence of, 57- 70, 71. 
when to be pleaded 112. 
how proved, 119. 
PARTIES. Toa Bill or Note, who may be, 24 to 28 
of Bills or Notes payable to fictitious perſons, 27, 
PAYMENT, When a Bill or Note ſhall be coulidered as 
| payment, 57. 
PLEADINGS. Ona Bill or Note, 97 to 113. 
PRESENT MENT. At what place to be made, 58, 59. 
at what time of day, 59- 
for acceptance. 


in what caſe neceſſary, 59. 
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PRESENTMENT. 
within what time, 60, 61. 
of leaving the Bill thereon, 62. 
for payment. 
within what time, 62 to 67. 
leaving the Bill or Note thereon, 62. 
when to be ſtated iu pleading, 108 to 110. 
how ſtated, 108 to 110. 
conſequences of nut making, 57. 70. 
PROTEST. What, 72. 73- 
| on what Biils or Notes, it may be made, 73, 74- 76. 
coniequence of a neglect to make it on Foreign 
Bills, 72. 
ditto on inland ones, 74. 91. 
when to be ſtated in pleading, 111. 
how, 111. 
how proved, 119. 
RECEIPT of a BILL or NOTE. What it implies, 57. 
RE-ISSUING BILLS or NOTES, When it may be done, 
| 21, 22, 23, 
REMEDY, in reſpett of a Bill Note. 
by action 84 ta 88. go. 
under a Commiſhon of Bankruptcy, 88, 8g. 
for whom, 84, 85. 
againſt whom, 86, 87, 88. 
when, 83. | 
what recoverable thereby, go. 
SATISFACTION of a Bill or Note. 
What, 31. 41. 57. 37. 
SERVANT. When perſonally bound, 46. 
ſignature by. Vide Title Signature, 
SET... Of drawing Bills in Sets, 14, 15. 
3 of ndorſing them, 41, 
of declaring on them, 103. 
SIGNATURE, of x Bill or Note, 13, 14. 7 
| he pleaded, 103, 
how vroved 117 tO 119, 
coutelhca, waen ſufficient proof, 117, 118. 
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SIGNATURE. | 
by a Partner, 119. 
or ſervant, 102. 
how pleaded, 102. 
how proved, 119. | 
STAMP, What Bills or Notes muſt be ſtamped, 15, 16, 1 
| with what ſtamp, 17, 18, 19, 20 
at what time, 20, 21. 
what makes a Bill re-iuable, 21, 22, 29. 
TIME, how computed on a Bill or Note, 24. 67, 68, 69. 
TRANSFER, of Bills or Notes, by Indorſement. See 
Indorſement, © 
by delivery, See Delivery. 
UNDERTAKING. Of the Drawer of a Bill, 29. 
of the maker of a Note, 29. 
of an Indorſer 41. 
of an Acceptor, 42. 
of a Receiver, 37. 


UsSANCEk. What, 69, 70. 


its duration, 70. 
ſtatement in pleading, 1c8, 
WAIVER Of an Acceptance, what, 53 to 36. 
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